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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,KAMRUP (M)

                                       Case No. C.R. 3965 of 2010 u/s 138 of NI Act

                                       Housing and Urban Development Corporation Limited

                                       (HUDCO) Having its registered Office at,

                                       HUDCO Bhawan, IHC Complex, Lodhi Road

                                       New Delhi- 11003 and Regional Office at, HUDCO 

                                       Niwas, Opp. PNB Zoo Road Branch, R.G. Barua 

                                       Road, Ganeshguri, Guwahati

                                       Represented by,

                                       Smti. Songita Das, Law Officer

                                                                          ………………….. Complainant

.

                                                        -Vs-

1. M/S Landmark Establishment Pvt. Ltd.

                                       Represented by, it’s Managing Director

                                       Mr. Pranab Sharma, M.G. Road, Machkhowa

                                       Guwahati- 781009

2. Mr. Pranab Sharma, Managing Director

M/S Landmark establishment Pvt. Ltd M. G. Road

Machkhowa, Guwhati-9

R/O- 306 Anubhav Apartment, Basisthapur

Lane-3, Guwhati- 28

                                                                          ……………………. Accused 
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                  Present- Sri Nayanjyoti Choudhury, JMFC, Kamrup(M)

                  For the Complainant- Mr. K. Pathak,….Learned Advocate.

                  For accused- Mr. G. Kakati,….Learned Advocate 

                  Evidence recorded on- 18-01-17, 15-03-17 

                  Argument heard on- 19-06-17, 05-07-17 

                  Judgment delivered on – 11-07-17

                                                                JUDGMENT

1. This is a case instituted under section 138 of the Negotiable
Instruments Act,  1881 alleging that  the accused,  Pranab Sharma had 
issued two cheques in  favour  of  the complainant  Housing and Urban 
Development  Corporation  Limited  (HUDCO) represented  by  its  Law 
Officer Songita Das  which were dishonored due to insufficient funds in 
the account of the accused.

2. The brief fact giving rise to the institution of this complaint case is that 
the accused person approached HUDCO for a loan for the purpose of 
construction of a residential building at Beltola, Guwahati and as per his 
proposal and amount of Rs. 153 Lacs was approved from HUDCO Niwas 
under HUDCO Zonal Officer, Guwahati  and as per the terms and 
conditions the accused executed necessary documents in favour of 
HUDCO and after completion of documentation the amount of Rs. 153 
lacs was disbursed by HUDCO to the accused. As per agreed upon terms, 
conditions and stipulations for disbursing the aforesaid amount of Rs. 
153 lacs by way of loan the accused submitted and handed over to the 
complainant cheques in their favour under signature covering the 
principal loan amount and interest thereon and as per agreed terms and 
conditions the accused issued cheques in favour of HUDCO Ltd. drawn on 
UTI Bank Ltd in discharge of his outstanding debt/liability towards 
HUDCO Ltd. which arose as a result of the loan taken by the accused. 
The accused have a huge outstanding liability towards the complainant in 
respect of the aforesaid loan account and his liability far exceeds the 
amounts of the two cheques in question. The accused issued and handed 
over the complainant two cheque no. 013591 dated 31-05-10 amounting 
to Rs. 19,77,277/- only and cheque no. 013592 dated 30-08-10 
amounting to Rs. 20,13,614/- only drawn on UTI Bank Ltd, G.S. Road in 
discharge of his outstanding liability towards the complainant and the 
cheques were signed by the authorized persons. The total amount in 
respect of the aforesaid two cheques come to Rs. 39,90,891/- only.

3. The complainant HUDCO had deposited the said cheques before Union 
Bank of India, Ganeshguri Branch for clearence but the cheque was 
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returned unpaid/dishonored by their banker on 01-09-10 on with a return 
memo containing the reason of dishonor as “Account closed”.

4. After receiving the bank memo, on 27-09-10 the complainant send one 
demand notice u/s 138 of The NI Act to the accused through registered 
post with acknowledgement due demanding payment of the aforesaid 
amount of Rs. 39,90,891/- only  within 15 days from the date of receipt 
of the notice and the notice was properly addresses, prepared and duly 
sent by registered post with acknowledgement due on 27-09-10 from 
Guwahati GPO and the accused received the notice on 06-10-10 but the 
accused failed to make the payment and as such the complainant lodged 
the case against the accused u/s 138 of The Negotiable Instruments Act, 
1881.

5.  The accused was called upon to enter trial and upon his appearance the 
particulars of offence under section 138 of the Negotiable Instruments 
Act,1881 was explained to him to which he pleaded not guilty and 
claimed to be tried.

6. The complainant adduced the evidence of Songita Daas, Asst. General 
Manager (Law) as PW 1 in support of their case whereas the accused 
had not adduced any witnesses in his defence.

7. The  accused  in  his  statement  u/s  313  of  Cr.P.C.  stated  that  before 
sanctioning the loan the complainant  took 18 cheques from them as 
security  and  sanctioned  the  loan of  Rs.  1.5  crores.  The  complainant 
before the sanction of  loan told the accused that they would provide 
them a loan of Rs. 1.8 crores and told them to give some cheques as 
security  and  accordingly  the  accused  gave  them  18  blank  cheques. 
Before  sanctioning  the  loan they asked the accused to  provide  fresh 
cheques since the previous cheques were cancelled and they assured the 
accused that they would return those previous cheques to the accused. 
The accused stated that at the time of giving the cheques the accused 
had no liability  towards the complainant.  After  the fixing  of  payment 
schedule the complainant ask the accused to give fresh cheques and 
directed the accused to receive back their old cheques. But the accused 
have not given cheques since the complainant mortgaged 2 Bighas of 
land for security of the loan. The complainant also took security of the 
fixed deposit of the accused. After that the accused had to stop their  
construction due to Court notice and then the complainant misused the 
cheques which the accused gave to them and after filing up those blank 
cheques lodged the false case against the accused. The accused stated 
that the complainant had been depositing the cheques one after another 
before bank. Some of the cases based on those cheques were already 
quashed  by  Court.  The  mode  of  repayment  was  agreed  to  be  paid 
through  a  joint  ESCROW  account.  There  was  no  agreement  for 
repayment through cheques. The accused further stated that he had not 
received any demand notice.The accused further stated that he had not 
received the demand notice.

8. I have heard the learned counsels appearing for the complainant and the 
accused. 
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9. Upon hearing and on perusal of record I have framed the following points 
for determination in order to arrive at a definite finding as regards the 
dispute in this case-

1. Whether the accused issued the cheques for the discharge of any 
legally enforceable debt or liability towards the complainant?

2. Whether the cheques were dishonored for the reason account close 
and it would attract the provisions of section 138 of NI Act ?

3. Whether the accused  received the demand notice issued by the
complainant regarding the dishonor of the cheque?

4. Whether the accused has committed the offence under section
138 of the Negotiable Instruments Act,1881? 

10. I have carefully gone through the case record and perused the entire 
evidence on record both oral and documentary. I have heard and 
perused the arguments advanced and the submissions made by the 
learned advocate on behalf of the complainant and the learned advocate 
for the accused person. 

DISCUSSION, DECISIONS AND REASONS :-

11. Point for determination no. 1:- Whether the accused issued the cheques   
for the discharge of any legally enforceable debt or liability towards the 
complainant:

12. The PW 1 Songita Daas in her evidence on affidavit deposed that  she 
was the Senior General Manager (Law) of HUDCO and duly authorized by 
the complainant to file this evidence on affidavit against the accused and 
was  representing  the  complainant  The  PW  1  further  exhibited  the 
photocopy of sanction letter as Ext. 1 but the accused side has not made 
objection  and  cross  examined on that  document.  The  accused in  his 
statement u/s 313 of Cr.P.C. affirmed the above fact.  Then the PW 1 
exhibited the cheques as Ext.  2 and 3 wherein the signatures of  the 
accused was exhibited as  Ext.  2(i)  and Ext.  3(i).  The  accused in  his 
statement u/s 313 of Cr.P.C. stated that though the signatures were his 
signatures but the cheques were blank. The learned advocate for the 
complainant in his argument relied on the judgment of Hon’ble Supreme 
Court in T. Vasanthakumar Vs Vijayakumari [2015 STPL 4619 SC] and 
submitted that as the accused admitted his signature on the cheques so 
the presumption u/s 139 of the NI Act would operate and the burden 
was  on the  accused to  disprove  the cheque  or  the  existence  of  any 
legally debt or liability. But as per the observation of Hon’ble Supreme 
Court in Rangappa Vs Srimohan [2010 11 SCC 441] “..  it  is a settled 
position that when an accused has to rebut the presumption u/s 139, the 

4



5

standard of proof for doing so is that of ‘preponderance of probabilities’. 
Therefore,  if  the  accused  is  able  to  raise  a  probable  defence  which 
creates  doubts  about  the  existence  of  a  legally  enforceable  debt  or 
liability,  the  presumption  can  fail.  AAs  clarified  in  the  citations,  the 
accused can rely on the materials submitted by the complainant in order 
to  raise  such  defence  and  it  is  conceivable  that  in  some  cases  the 
accused may not need to adduce evidence of his her/own.” (para 28). 
The learned advocate for the accused relied on the judgment of Hon’ble 
Supreme Court in M.S. Narayana Menon @ Mani Vs State of Kerala and 
another [(2006) 6 SCC 39] and submitted that the burden of proof on 
the accused is not heavy as that of the complainant and he need not 
disprove the complainant’s case entirely but could discharge his burden 
on  the  basis  of  preponderance  of  probabilities  through  direct  or 
circumstantial evidence. Now the PW 1 in her cross examination admitted 
that the loan was not disbursed to the accused on the day of execution 
of the loan agreement but at the time of execution of the agreement the 
post  dated  cheques  as  mentioned  in  clause  3(iv)  of  Ext.  2  were 
submitted. The PW 1 further admitted that the post dated cheques were 
submitted prior to the disbursement of the loan to the accused. From the 
cross examination of the PW 1 it is seen that it was an admitted fact that  
there was only one proposal i.e, Ext. 1 for the finance of Rs. 180 lacs and 
as  per  the  proposal  Rs.  153  lacs  were  released.  Now  the  learned 
advocate for the complainant relied on the judgment of Hon’ble Supreme 
Court in Don Ayengia Vs State of Assam & another [2016 STPL 233 SC] 
and  submitted  that  since  there  is  an  agreement  in  between  the 
complainant  and  the  accused  and  the  disbursement  was  affirmed  so 
though the cheques were post dated and given before the disbursement 
of the amount it would attract the provisions of section  138 of NI Act. I 
have gone through the judgment of Hon’ble Supreme Court and found 
that the fact of the aforesaid case is different than the instant case. As 
per the Ext. 1 the post dated cheques were taken against the sanction of 
Rs. 180 lacs which is to be disbursed either in phases or in lump sum 
depending upon the progress of construction decided by the HUDCO. But 
it is an admitted fact that only Rs. 153 lacs were disbursed. Since the 
cheques were given as a security for Rs 180 lacs so it cannot be held 
that the cheque shall serve the same purpose in case of disbursement of 
Rs. 153 lacs. For that purpose the complainant should have taken fresh 
cheques against the amount of Rs. 153 lacs. The PW 1 in her evidence 
on affidavit deposed that the cheqes were issued to liquidate the part/full  
loan liability of Rs. 153 lacs plus interested which is in contradiction with 
Ext. 1. The PW 1 further admitted that the Ext. 1 was amended later on 
but she had not exhibited any amended document. The accused in his 
statement  u/s  313  of  Cr.P.C.  stated  that  the  loan  was  applied  by 
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Landmark  Establishment  Pvt.  Ltd.  wherein  he  was  Chairman  and 
Managing  Director  at  that  period  and  the  loan  was  accepted  by  the 
Landmark Establishment Pvt. Ltd. and he had not taken any loan in his 
personal capacity. On perusal of the Ext. 1 it is seen that one Rita Sarma 
also put her signature in Ext. 1 as director of the accused no. 1 so it is 
clear that there were other directors of the accused company.  Hon’ble 
Supreme Court in Aneeta Hada Vs Godfather Travels & Tours (P) Ltd. 
[(2012) 5 SCC 661] In para 32 observed that “We have referred to the 
aforesaid  authorities  to  highlight  that  the company can have  criminal 
liability and further, if a group of persons that guide the business of the 
companies have the criminal intent, that would be imputed to the body 
corporate. In this backdrop, section 141 of the Act has to be understood. 
The  said  provision  clearly  stipulated  that  when a  person,  which  is  a 
company  commits  an  offence,  then  certain  categories  of  persons  in 
charge as well as the company would be deemed to be liable for the 
offences under section 138. Thus, the statutory intendment is absolutely 
plain. As is perceptible, the provision makes the functionaries and the 
companies to be liable and that is by deeming fiction. A deeming fiction 
has its own significance.”  But in this case the other directors were not 
made accused. The PW 1 admitted that the cheques were issued in the 
year 2005 and she was not sure whether the dates were present in the 
aforesaid  cheques at  that  time or  not.  Now as per  the provisions of 
section 138 of NI Act the cheques had to be deposited within six months 
from the date of its issuance and it is not proved that the cheque dates 
were inserted as per the instruction of the accused. So considering the 
evidence, the documents and the submission of both the parties it  is 
appeared  that  the  complainant  has  not  been  able  to  show that  the 
cheques were issued to discharge any legally enforceable debt or liability 
by  the  accused  towards  the  complainant.  Hence  from  the  above 
discussions it is held that the accused has not issued the cheques for the 
discharge  of  any  legally  enforceable  debt  or  liability  towards  the 
complainant.

13.  DECISSION:-   The accused has not issued the cheques for the 
discharge of any legally enforceable debt or liability towards the 
complainant.

14. Point for determination no. 2:-   Whether the cheques were dishonored for 
the reason account close and it would attract the provisions of section 
138 of NI Act?

15. The PW 1 exhibited the bank memos as Ext. 4, 5 and 6 wherein the 
reason for dishonor was stated as account close. The accused in his 
statement u/s 313 of Cr.P.C. affirmed the dishonor. Hon’ble Supreme 
Court in Laxmi Dyechem Vs State of Gujarat and others [(2012) 13 SCC 
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375 ] in para 15 cited that We find ourselves in respectful agreement 
with the decision in NEPC Micon Ltd. (supra) that the expression "amount 
of money .... is insufficient" appearing in Section 138 of the Act is a 
genus and dishonor for reasons such "as account closed", "payment 
stopped", "referred to the drawer" are only species of that genus. Just as 
dishonor of a cheque on the ground that the account has been closed is 
a dishonor falling in the first contingency referred to in Section 138, so 
also dishonor on the ground that the "signatures do not match" or that 
the "image is not found", which too implies that the specimen signatures 
do not match the signatures on the cheque would constitute a dishonor 
within the meaning of Section 138 of the Act”. So considering the 
exhibited return memo and the statement of the accused u/s 313 of 
Cr.P.C. it is held that the cheque was dishonored for the reason account 
closed and the reason would attract the provisions of section 138 of The 
NI Act.

16. DECISION:-    It is held that the cheque was dishonored for the reason 
account closed and the reason would attract the provisions of section 
138 of The NI Act.

17. Point for determination no.3:- Whether the accused received the demand   
notice issued by the complainant regarding the dishonor of the cheques?

18. The PW 1 exhibited the demand notice as Ext. 7 and Ext. 8 and 9 were 
the postal receipts. The Ad card was exhibited as Ext. 10 and 11. In his 
examination u/s 313 of Cr.P.C. the accused stated that he had not 
received the demand notice. But the accused did not dispute his address 
mentioned in the demand notice. The learned advocate for the 
complainant in his argument referred the judgment of Hon’ble Supreme 
Court in C.C. Alavi Haji Vs Palapetty Muhammad & another [(2007) 6 SCC 
555] wherein it was observed that “According to section 114 of the Act, 
read with illustration (f) there under, when it appears to the Court that 
the common course of business renders it probable that a thing would 
happen, the Court may draw presumption that the thing would have 
happened, unless there are circumstances in a particular case to show 
that the common course of business was not followed. Thus section 114 
enables the Court to presume the existence of any fact which it thinks 
likely to have happened, regard being had to the common course of 
natural events, human conduct and public and private business in their 
relation to the facts of the particular case. Consequently, the Court can 
presume that the common course of business has been followed in 
particular case. When applied to communications sent by post, section 
114 enables the Court to presume that in the common course of natural 
events, the communication would have been delivered at the address of 
the addressee. But the presumption that is raised under section 27 of the 
G.C. Act is a far stronger presumption. Further while section 114 of The 
Evidence Act refers to a general presumption section 27 refers to a 
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specific presumption. For the sake of ready reference, section 27 of G.C. 
Act extracted bellow:

Section 27. Meaning of service by post- where any Central Act or Regulation 
made after the commencement of this Act authorizes or requires any document 
to be served by post, whether the expression ‘serve’ or either of the expressions 
‘give‘ or ‘send’ or any other expression is used, then, unless a different intention 
appears the service shall be deemed to be effected by properly addressing, 
prepaying and posting by registered post, a letter containing the document, and, 
unless the contrary is proved, to have been effected at the time at which the 
letter would be delivered in the ordinary course of post. 
Section 27 gives rise to a presumption that service of notice has been effected 
when it is sent to the correct address by registered post. In view of the said 
presumption, when stating that the notice has been sent by registered post to 
the address of the drawer, it is unnecessary to further aver in the complaint that 
in spite of the return of the notice un served, it is deemed to have been served 
or that the addressee is deemed to have knowledge of the notice. Unless and 
until the contrary is proved by the addressee, service of notice is deemed to 
have been effected at the time at which the letter would have been delivered in 
the ordinary course of business.”

19.  So considering the above and the exhibited documents it is held that the 
accused has duly received the legal notice.

20. DECISION  :-  The accused  received the demand notice issued by the 
complainant regarding the dishonor of the cheque.

21. Point for determination No.4:-  Whether the accused has committed the   
offence under section 138 of the Negotiable Instruments Act,1881?

22. The offence under section 138 is complete on the satisfaction of
certain conditions which are that the cheque has to be issued on the
account maintained by the accused and that the cheque has to be

issued for the discharge of a debt or liability. It is further provided
that the said cheque has to be deposited within six months (Three 
months) of its issuance or within its validity and that the notice regarding 
the dishonor of the cheque for insufficient funds ought to be given
within 30 days of the receipt of information regarding the dishonor.

23. In the instant case at hand it is not held that the cheques were issued for 
the discharge of any legally enforceable debt or liability towards the 
complainant by the accused. It is also not held that the cheques were 
deposited within six months from the date of its issuance. Though it is 
held that the cheques were dishonored due to insufficient fund in the 
account of the accused and the complainant issued legal notice within 30 
days from the dishonor demanding the cheque amounts from the 
accused within 15 days from the date of dishonor. It was also held that 
the accused received the demand notice. But to hold a person guilty u/s 
138 of The NI Act all the criteria of Section 138 of The NI Act has to be 
fulfilled. But in this case it was not held that the accused issued the 
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cheques for the discharge of any legally enforceable debt or liability 
towards the complainant.

24. In view of the above discussion it is held that all the ingredients of the 
offence under section 138 of the Negotiable Instruments Act, 1881 are 
not satisfied in the instant case and further the complainant has not 
satisfied all the requisites for the institution of the complaint; hence it is 
held that the accused  M/S Landmark Establishment Pvt. Ltd. and Pranab 
Sharma have not committed the offence under section 138 of the 
Negotiable Instruments Act, 1881

25. DECISION  : The accused has not committed the offence under section 
138 of the Negotiable Instruments Act, 1881.

26. The accused M/S Landmark Establishment Pvt. Ltd. and Pranab Sharma 
are acquitted. 

27. The Bail bonds for Pranab Sharma shall be in force for six months.
28. The case is disposed of on contest accordingly under the following order,

                                                     
                                                            ORDER

On hearing the learned advocates for the complainant and the accused and in 
view of the discussions made above and the decisions reached in the foregoing 
points for determinations it is held that the accused M/S Landmark Construction 
Pvt. Ltd. and Pranab Sharma has not committed an offence under section 138 of 
the Negotiable Instruments Act,1881 and as such M/S Landmark Construction 
Pvt. Ltd. and Pranab Sharma are acquitted. The bail bonds for Pranab Sharma 
shall be in force for six months. The case is disposed of on contest. 

          Given under my hand and seal on this 11th day of July 2017 at Guwahati.

          Dictated and typed by me,

Nayanjyoti Choudhury                                         Nayanjyoti Choudhury

Juducial Magistrate 1st Class                          Judicial Magistrate 1st Class

        Kamrup(M)                                                         Kamrup (M)
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                                                   APPENDIX

(A) Complainant Exhibits  :

                Ext.1- Sanction Letter

Ext.2, 3- Cheques

Ext.3(1) and 3(2)- Cheques

Ext. 4, 5 and 6- Memos

Ext.7- Demand notice

Ext. 8, 9- Postal receipts

Ext. 10 and 11- AD card

(B) Defence  Exhibits  :

Ext. A- Letter

(C) Witnesses Exhibits  :

Nil 

(D) Complainant Witness  :

               PW 1- Songita Daas

(E) Defence Witness  :

         Nil

(F) Court Witness  :

         Nil 
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