
FORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the   Original   Court of the   CIVIL JUDGE No. 2   at Kamrup (M)  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Thursday, the 13th day of July, 2017

Money Suit 160 of 2010

Central Bank of India,
Represented by its Branch Manager,
Baharghat Branch,
Nalbari. ………… Plaintiff

-versus-

1. Jayanta Kumar Choudhury,
s/o Late Prabodh Chandra Choudhury,
r/o Gopinath Nagar,
Guwahati – 16.
2. Ripun Bhuyan,
Proprietor M/S R.B.Engineering & Company,
Maya Apartment,
Ganesh Mandir Path, Noonmati, 
Guwahati – 20. ………… Defendants

This suit coming on for final hearing on 26-06-2015, 14-09-2015, 26-04-2016, 

18-06-2016, 27-02-2017, 28-02-2017, 12-04-2017, 28-04-2017 and argument on 23-06-

2017 in the presence of –

Mr. V. K. Dewan, Learned Advocate for the plaintiff bank; and

Mr. A. K. Rai, Learned Advocate for the defendant no.2.

AND  having  stood  for  consideration  to  this  day,  the  Court  delivered  the  following 

judgment.

J U D G M E N T

1. The plaintiff, the Central Bank of India, has instituted this suit for recovery of 

`8,54,679/-.

2. The brief facts, as narrated in the plaint, are adumbrated as thus. 

3. The plaintiff bank is a nationalized bank having one of its branches at Baharghat, 
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Nalbari, Assam. The defendant no.1 was the Manager of the plaintiff bank and on 17-

04-2004,  he  applied  to  the  Regional  Manager  of  plaintiff  bank  at  Guwahati  for 

purchasing a flat at New Guwahati. Defendant no.2 is a builder. On 29-04-2004, plaintiff 

bank sanctioned housing loan to defendant no.1 amounting to  `7,00,000/- on certain 

terms  and  conditions.  The  loan was  stipulated  to  be  disbursed  directly  the  builder 

(defendant no.2) and repayment of the loan amount was stipulated to be recovered 

from the salary of defendant no.1 in 123 monthly instalment at `7,600/- and equitable 

mortgage was also stipulated to be created after completion of the flat. Defendant no.1 

agreed to comply all the terms and conditions and executed the promissory note and 

term loan agreement on 30-04-2004. The loan amount was disbursed to defendant no.2 

vide two demand drafts. The charge of the flat was created in favour of the plaintiff 

bank. Subsequently, the monthly instalment was also deducted by the plaintiff  bank 

from  salary  of  defendant  no.1  till  27-06-2007.  The  plaintiff  bank  contended  that 

defendant no.1 also obtained another house building loan of `3,30,000/- from HDFC Ltd. 

for the same flat without disclosing the same with the plaintiff bank. It is alleged that 

for  serious financial  irregularities,  a departmental  proceeding was drawn up against 

defendant no.1 and after completion of the same, the defendant no.1 was removed 

from the service while at Sivasagar Branch. The plaintiff bank issued advocate’s notice 

to defendant nos.1 and 2 demanding repayment of loan amount. Defendant no.2 was 

willing to refund the loan amount, but instead of refunding the same to plaintiff bank, 

defendant  no.2  directly  paid  an amount  of  `6,55,148/-  to  the defendant  no.1  who 

deposited the said amount in his personnel savings account instead of loan account and 

withdrew the said amount for his own use. Despite plaintiff bank’s repeated requests, 

the defendant no.1 and 2 failed to return the loan amount.  As on 31-05-2010, the 

plaintiff bank is entitled to `8,54,679/- from the defendants jointly and severally. Hence, 

the suit.

4. The defendant no.1 filed written statement but his written-statement was not 

accepted vide order dated 08-05-2015.

5. The defendant no.2 also filed written-statement contending that the suit is not 

maintainable, suit has no cause of action and suit is time-barred. Defendant no.2 also 

contended that the suit is bad for mis-joinder of party as he is neither a borrower and 

nor the guarantor of alleged loan. The answering defendant denied the plaintiff bank’s 

allegations.  Defendant no.2 admits that the loan amount was received on behalf  of 

defendant no.1. Defendant no.2 contends that as the defendant no.1 failed to perform 

his part of contract, the answering defendant was compelled to cancel the contract and 
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offered to return the advance amount to defendant no.1. Defendant no.2 also contends 

that he is not liable to return any amount to the plaintiff bank. Defendant no.2 prayed 

for dismissal of the suit with costs.

6. Upon the  pleadings  of  the  parties,  the following  issues  were framed by my 

learned predecessor-in-Court on 09-06-2014.

ISSUES

1) Whether there is cause of action for the suit?

2) Whether the suit is maintainable in its present form and manner?

3) Whether the suit is barred by limitation?

4) Whether the suit is bad for defect of parties?

5) Whether the plaintiff bank is entitled to realize of  `8,54,679/- from the 

defendants jointly and severely with interest as prayed for?

6) Whether  the  plaintiff  bank  is  entitled  to  the  decree  and/or  relief  as 

prayed for?

7. The  plaintiff  Anoop  Kumar  adduced  his  evidence-on-affidavit  as  P.W.1  and 

tendered as many as 14 documents as Exhibits. The defendant no. 1 Jayanta Kumar 

Choudhury adduced his evidence-on-affidavit as D.W.1. Defendant no.1 also examined 

one Ripun Bhuyan as D.W.2. All the witnesses were cross-examined by either sides. 

8. I  have heard the arguments  put  forwarded by the learned counsels  for  the 

plaintiff bank and defendant no.2.

9. The learned counsel for the plaintiff, Shri Vishal Kumar Dewan would argue that 

the plaintiff  has proved the liability of the defendants towards the plaintiff  bank, as 

such, the suit needs to be decreed. 

10. I have perused the case-record and documents. My decision on the issues is as 

under.

DISCUSSION, DECISION AND REASONS THEREFOR:`

ISSUE No. 2

11. The answering defendant has merely stated in his written statement that the 

plaintiff's suit is not maintainable but it has not specifically pleaded as to how the suit is 

not maintainable either in law or on facts. The suit is, thus, maintainable in its present  

form and manner. This issue is answered in the affirmative and in favour of the plaintiff.

ISSUE No. 4

12. A person can be joined as a defendant according to the provisions of Rule 3 of 
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Order I of CPC. The conditions to be required to be satisfied in the case of defendant 

are that the right to relief alleged to exist against them arises out of the same act of 

transaction; and the case is of such a character that, if separate suits were brought  

against such person, any common question of law or fact would arise.  There must be 

right  to  some  relief  against  such  party  in  respect  of  the  matter  involved  in  the 

proceedings in question; and it should not be possible to pass an effective decree in the 

absence of such a party.

13. Defendant no. 2 is a builder and the defendant no. 1 intended to purchase a flat  

built  by  the  former.  The  defendant  no.  2  also  issued  a  letter  dated  21-04-2004 

regarding its no-objection of giving loan to defendant no. 1 against the flat. Thus, it 

cannot be said that defendant no. 2’s presence in the suit is defective. Plaintiff claims 

certain relief against the said defendant no. 2. In such cases, this Court holds to deal 

with the matter in controversy as regards the rights and interests of the parties actually  

before it. Moreover, Rule 9 of Order I of CPC lays down that no suit shall be defeated by 

reason of mis-joinder (or non-joinder) of parties. This issue is decided in the negative 

and for the plaintiff bank.

ISSUE No. 5

14. The plaintiff bank has pleaded that it has sanctioned a term loan of `7,00,000/- 

to the defendant no. 1 on the terms and conditions mentioned in the agreement under  

for the purpose of purchasing a flat from defendant no.2. 

15. Let me unravel the relevant evidence for a fair adjudication.

16. The plaintiff's witness Anoop Kumar reiterate the contentions made in the plaint. 

P.W.1 has identified the application form dated 17-04-2004 as Exhibit 1, the letter of 

application dated 19-04-2004 as Exhibit 2, deed of rectification as Exhibit 3, letter of 

undertaking by defendant no.1 as Exhibit 4, letter dated 21-04-2004 by defendant no. 

1 as Exhibit 5, sanction letter as Exhibit 6, promissory note as Exhibit 7, term-loan 

agreement as Exhibit 8, statement of account as Exhibit 9, legal notices as Exhibits 

10 and 11, original newspaper as  Exhibit 12, letter dated 25-10-2004 by defendant 

no. 2 as  Exhibit 13 and letter dated 09-01-2006 by HDFC Bank to plaintiff bank as 

Exhibit 14. 

17. In cross-examination, P.W.1 stated that defendant no. 1 availed loan facility and 

the loan amount was disbursed to defendant no.2 and there is no guarantor of loan. 

P.W.1 stated that loan is recovered from the borrower. The P.W.1 stated that the flat is  

not mortgaged with the plaintiff bank. P.W.1 stated that repayment commenced from 
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08-08-2004 and the last repayment was made on 27-06-2007. P.W.1 stated that there 

is  no  certificate  as  per  Bankers’  Book  of  Evidence  Act  in  Exhibit  9  statement  of 

account. P.W.1 stated that he has not furnished any document to show that in event of 

failure on the part to defendant no. 1 to repay the loan, defendant no. 2 shall make the  

repayment of the loan. 

18. D.W.1  Jayanta  Kumar  Choudhury  adduced  his  evidence-on-affidavit  and  he 

cross-examined too. But as the defendant no.1’s written-statement was not accepted, 

hence, evidence in absence of pleading cannot be considered. 

19. D.W.2  Ripun  Bhuyan  deposed  and  substantiated  his  pleading.  In  cross-

examination, D.W.2 stated that the plaintiff bank `7,00,000/- on behalf of the defendant 

no. 1. D.W.2 stated that for default of defendant no. 1, the agreement was cancelled 

and returned `6,55,148/- to defendant no. 1 on his instruction.

20. The  plaintiff  bank  has  further  pleaded  and  testified  through  P.W.1  that  the 

defendant no. 1 has failed to regularize the loan account June, 2007. The plaintiff has 

pleaded that there is an outstanding of `8,54,679/- as on 31-05-2010.

21. Anoop Kumar,  the  Chief  Manager,  has  been examined  as  the  P.W.1  by  the 

plaintiff bank. The P.W.1 has identified the statement of account of term loan account 

as Exhibit 9.

22. I have perused the  Exhibit 9. The Senior Manager has certified vide  Exhibit 

9(1)  that the said  Exhibit  9  is  the true extract  of  the statement  of  loan account 

maintained by the bank in the usual and ordinary course of banking business. The said 

Exhibit  contains  the  certificate  of  the  plaintiff  bank's  Senior  Manager  and  is  in 

accordance with the Section 2(8) of the Bankers’ Book Evidence Act, 1891 (hereinafter 

‘the Act’). Needless to add, the Exhibit 9 is admissible in evidence.

23. The defendant no.1 has not even challenged the said  Exhibit 9 during cross-

examination of  P.W.1 that  it  is  not  correct  and that  it  does not  reflect  the correct 

position of his housing loan account. There is nothing on the record to disbelieve the 

said Exhibit 9 and also in view of the implied admission of the defendant no.1, it is held 

that the plaintiff bank sanctioned the housing-loan amounting `7,00,000/- and as on 31-

05-2010, the defendant no. 1 owes to the plaintiff bank a sum of `8,54,679/-.

24. Section 34 of the Indian Evidence Act, 1872   makes the entries in the books of 

account  relevant  but  puts  a  rider  that  such  entries  would  not  be  alone  sufficient 

evidence to charge a person with liability. The ledger entries maintained by the bank is 

a book of account regularly kept by it in the course of business, and the Exhibit 9 is 

the certified copy of the said ledger entries pertaining to the account of the defendant. 
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Now let me further see if there is any other corroborative evidence to support the said 

Exhibit 9 because Section 34 of the Indian Evidence Act mandates that to charge any 

person with liability  on the basis  of  those entries,  the same must  be supported by 

independent corroborative evidence. 

25. P.W.1 has deposed in his examination-in-chief adduced by way of an affidavit in 

paragraph 3 that the defendant was sanctioned a housing loan of  `7,00,000/- to the 

defendant no. 1. The P.W.1 has also deposed in paragraph 19 that the plaintiff bank is 

entitled to  `8,54,679/- being the balance outstanding in the term loan account of the 

defendant up to 31-05-2010. The P.W.1 has stated in paragraph 23 that the defendants 

were called upon to clear the outstanding dues against the aforesaid loan account but 

there  was  no  response  from the  defendants.  P.W.1  identified  the  legal  notices  to 

defendants as Exhibits 10, 11.

26. Otherwise, there is nothing in the cross-examination of P.W.1, which would lead 

me to doubt the evidence of the P.W.1. The P.W.1 also identified the application form of 

the defendant no.1 as Exhibit 1 and the said Exhibit 1 is admitted by the defendant 

no.1. The Exhibit 1 shows that the defendant applied for a total loan of `7,00,000/-. 

The P.W.1 has also identified the term-loan agreement and the same is marked as 

Exhibit 8. The defendant no. 1 has admitted the execution of the said Exhibit 8. The 

above shows that in addition to the entries in the book of accounts (Exhibit 9), there 

are enough evidence on the record to corroborate the entries in the said Exhibit 9. In 

this case, the defendant no. 1 has also admitted to the execution of the agreement and 

also to the sanctioning of the amount of `7,00,000/-.

27. In view of the above discussion wherein it has been held that the plaintiff bank 

has proved to the satisfaction of this Court the Exhibit 9 and the entries made therein 

it is held that the defendant no.1 is liable to the tune of `8,54,679/-. The plaintiff bank 

has successfully discharged its burden of proving the liability of the defendant no. 1 and 

the onus shifts on the defendant no. 1 to show that the same is not correct or that they  

are not maintained in the regular course of business of the plaintiff bank, and in view of  

the discussion made hereinabove, it is evident that the defendant no. 1 has failed to 

discharge his onus more-so when the defendant’s evidence cannot be considered as his 

pleading was not accepted.

28. As far as liability of defendant no. 2 is concerned, the home-loan agreement was 

exclusively between the plaintiff bank and defendant no. 1. The payment of EMI was to 

be made by defendant no.1. The defendant No.1 was only made to be liable to pay to 

the plaintiff bank regularly each month the EMI as laid down in the loan agreement. A 
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conjoint reading of  Exhibit 8  loan agreement shows that it is defendant no.1 who is 

solely responsible. The builder defendant no.2 cannot be made obliged to refund any 

monies to the plaintiff in lieu of defendant no. 1 loanee as there is no agreement as 

such between defendant no. 2 and plaintiff bank. The clauses in Exhibit 8 do not shift 

liability from defendant no.1 to defendant no.2 on former’s default to repay on time.

29. Therefore, as the defendant no. 1 has not liquidated the outstanding balance 

amount to the plaintiff bank and the total balance as on 31-05-2010 is `8,54,679/-, the 

plaintiff bank is entitled to realize the said amount from the defendant no.1.

30. This issue is answered in the affirmative to the extent above and in favour of the 

plaintiff.

ISSUE No. 3

31. The defendant has pleaded that the suit of the plaintiff is barred by limitation.

32. The plaint was presented on 02-07-2010 with deficit court-fees. Vide orders09-

07-2010 and 12-08-2010, this Court granted time to the plaintiff bank to make good the 

deficit court-fees. It was made good on 26-08-2010.  When this Court, then, accepted 

the subsequent payment of deficit court-fee, it has to be presumed that Court itself had 

extended the period for payment of court-fee and it must be treated that the court-fee 

has been paid at the time of presentation of plaint itself.

33. As a matter of fact, Section 149 of CPC specifies that where the whole or any 

part of the fee prescribed has not been paid, the Court can, in its discretion, at any  

stage, allow the person by whom such fee is payable to pay the whole or part of such 

Court  fee  and  upon  such  payment,  the  document  in  respect  of  which  such  fee  is 

payable shall have the same force and effect as if said fee had been paid in the first 

instance. No wonder, the payment of deficit Court fee relates back to the date of filing 

of the plaint.

34. Admittedly,  the  housing  loan  was  to  be  repayable  in  equated  monthly 

installments. Hence, the last transaction would be relevant for counting the period of 

limitation. The  Exhibit 9 shows that the last transaction was made by the defendant 

no.  1  in  his  loan  account  on  27-06-2007  by  deposit  of  `7,600/-.  P.W.1’s  cross-

examination also fortifies the said fact.  Article 1 of the Indian Limitation Act provides 

that suit for balance on a mutual, open and current account is to be instituted within 

three years from the close of the year in which the last item admitted or proved is 

entered in the account: such year to be computed as in the account. This suit is a suit 

for balance a mutual, open and current account. In the instant suit, if, the admitted last 
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entry of the defendant, that is, 27-06-2007 is taken, then the suit is within limitation 

because the period of limitation would be computed from the close of the year in which  

the admitted last item or proved item is entered in the account, that is, in this case the  

end of the year 2007 as such, the suit  filed on 02-07-2010 is well  within limitation  

period of three years.

35. Hence, the suit is not barred by law of limitation. This issue is answered in the 

negative and in plaintiff bank’s favour.

ISSUES No. 1   and   6  

36. Coupling the pleadings of the parties as well as the evidence-on-record and the 

decisions so arrived at from the foregoing issues,  it  can be safely inferred that the 

plaintiff bank’s suit has a definite cause of action. For all the coalesced decision from 

the discussion hereinabove, it is translucent that the  plaintiff  bank is entitled to the 

decree as prayed for against defendant no.1 only.

37. The Exhibit 6 shows that the agreed rate of interest for loan is 11% per annum 

with monthly rests. The said transaction entered into by the plaintiff and the defendant 

no. 1 was admittedly for  the purpose of  purchasing a flat,  as such,  the plaintiff  is  

entitled to the agreed rate of interest.

38. Needless  to  say, the  plaintiff  is  entitled  to  recover  `8,54,679/-  and  further 

entitled  to  recover  interest  @11%  per  annum  on  the  said  decretal  amount  of 

`8,54,679/- from 03-07-2010 till the date of the decree. Other than the reliefs as stated 

hereinabove, the plaintiff bank is not entitled to any other reliefs. Both the issues are 

decided in the affirmative and in favour of the plaintiff bank.
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O R D E R

39. The plaintiff bank's suit is decreed on contest, as against defendant no.1, with 

costs.  It  is  hereby  decreed  and  directed  that  the  defendant  no.1  Jayanta  Kumar 

Choudhury do pay to the plaintiff bank a sum of `8,54,679/- and further to pay interest 

on the said decretal sum @11% per annum from 03-07-2010 till the date of the decree. 

The defendant no. 1 is also directed to pay to the plaintiff the costs of the suit, which  

would carry interest @6% per annum from the date of the decree till full realization.

40. The plaintiff bank’s suit is dismissed on contest, as against defendant no.2, with 

costs.

41. PREPARE a decree accordingly.

GIVEN under my hand and seal of this Court on this 13 th day of July, 2017 at 

Kamrup (M), Guwahati.

(A. J. BORAH)
 Civil Judge No. 2
 Kamrup (M),
 Guwahati.
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APPENDIX

M. S. 160/2010

Plaintiff’s Exhibits

Exhibit 1 –Application Form dated 17-04-2004
Exhibit 2 – Application dated 19-04-2004
Exhibit 3 – Original Deed of Rectification
Exhibit 4 – Letter of Undertaking
Exhibit 5 – Letter dated 21-04-2004 by defendant no.2
Exhibit 6 – Sanction Letter
Exhibit 7 – Promissory Note
Exhibit 8 – Term Loan Agreement dated 30-04-2004
Exhibit 9 – Statement of Account
Exhibits 10, 11 – Legal Notices
Exhibits 10A, 10B – Postal Receipts
Exhibit 12 – Original Newspaper
Exhibit 13 – Letter dated 25-10-2004 by defendant no.2
Exhibit 14 – Letter dated 09-01-2006 by HDFC Bank

Plaintiff Witness

P.W.1 – Anoop Kumar (Branch Manager)

Defendant Witness

D.W.1 – Jayanta Kumar Choudhury
D.W.2 – Ripun Bhuyan

Civil Judge No.2
Kamrup (M)
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