
HEADING OF JUDGMENT ON APPEAL

DISTRICT : KAMRUP (METRO)

IN THE COURT OF THE DISTRICT JUDGE,  KAMRUP (M) GUWAHATI

PRESENT : Sri S.P. Moitra, AJS
District Judge, 
Kamrup(M), Guwahati 

MISC. APPEAL NO. 03 0f 2015

Shri Samlal Mahato 
……..…Appellant

       -VERSUS –

1. North East Frontier Railway,
Maligaon, Guwahati-781011,
Represented by its General Manager. 

2. Divisional Engineer,
North East Frontier Railway,
Maligaon, Guwahati-781011.

3. The Senior Section Engineer,
Water Supply, 
North East Frontier Railway,
Power House,
Guwahati Railway Station,
Guwahati-781001.

4. The Inspector of Works,
North East Frontier Railway,
Guwahati Railway Station,
Guwahati-781011.

5. Estate Officer,
North East Frontier Railway,
Maligaon, Guwahati-781011.

                                                …..…Respondents

6. Secretary of Land & Revenue Department,
Government of Assam, Dispur, 
Guwahati-781006. 
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……. Pro-forma Respondent

ADVOCATES WHO APPEARED IN THIS CASE ARE:-

Mr. H. P. Neog , Advocate for the appellants
Mr. B. Sarma, Advocate for the respondents 
Date of Argument : 14.06.2017

Date of Judgment : 14.07.2017

J  U  D  G  M  E  N  T 

1. The present appeal under section 9 of the Public Premises (Eviction of 

Unauthorised Occupants) Act, 1971 (hereinafter referred to as the “said Act“), 

has been filed by the appellant Sri Samlal Mahato, challenging the legality 

and correctness of the notice dated 29. 12. 2014 under section 4 (1) of the 

said Act, issued by the Estate Officer, NF Railway, Maligaon and challenging 

the legality and correctness of the eviction order, dated 05/02/2015, passed 

by the Estate Officer, NF Railway, Maligaon under section 5 (1) of the said 

Act.

2. The facts, constituting the grounds for the present appeal, are that 

the appellant has been permanently residing with the members of his family 

over a plot of land, measuring 11lessas, covered by Dag No. 193 of Sahar 

Guwahati part – VI under Ulubari Mouza, belonging to the Government of 

Assam for more than 50 years by constructing an Assam type house thereon 

and an approach road of 12 feet width, being Sarkari Path, leading to his 

land, which abuts the land possessed by the appellant on the Northern side 

of  the  land.  The  Assam  Electricity  Board  (APDCL)  has  given  electricity 

connection to the house standing on the land possessed by the appellant. 

The Government of Assam has already granted settlement of land measuring 

3.38 Are out of the total land of Dag No. 193 to one Gobinda Chandra Sarma 

and  the  said  land  is  at  the  Eastern  side  of  the  land  possessed  by  the 

appellant. Sri Dhanti Hazarika is also possessing the plot of land measuring 

1.34 Are of Dag No.193 in the same revenue village and Mouza, abutted by 

the said 12 feet approach Road. The Deputy Commissioner, Kamrup (Metro) 

forwarded  the  approval  of  the  LAC  to  the  principal  Secretary  to  the 

Government of Assam, Revenue & Disaster Management Department, Assam 

for settlement of the said land to Dhanti Hazarika. 
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3. The respondent no. 1 to 4 got the notice dated 29/12/2014 served 

upon  the  appellant  through  the  respondent  no.  5  (Estate  Officer)  under 

section  4  (1)  of  the  said  Act.  It  is  contended  that  the  appellant  is  not 

occupying any land under Dag No. 3581, 3591, 3631, as claimed in the said 

notice. It is contended that the Railway Administration also admitted that the 

land under Dag No. 193 is different from the land, mentioned in the schedule 

of  the impugned notice which was recorded by the Hon’ble  Gauhati  High 

Court vide order dated 28/01/2015, passed in W.P.(C) No. 306/2015. It is also 

contended by the appellant that as per the Chitha record, amongst the three 

Dag mentioned in the notice, the Dag No.3581 is occupied by the Kamrup 

Academy High School at Chennikuthi which is more than 3 km away from the 

land under the occupation of the appellant. It is further contended that the 

other two Dag Nos. 3591 and 3631 are nearby land of Dag No.3581. It is  

reiterated that the land under Dag No.193 is in no way connected with the 

said three Dags, mentioned in the impugned notice. The appellant submitted 

a detail  reply to  show cause,  supported by documentary evidence to the 

effect that the appellant is not occupying any land, mentioned in the said 

notice.  The  further  contention  of  the  appellant  is  that  the  Estate  Officer 

without even going through the reply, filed by the appellant and even without 

allowing the appellant to show his documents, arbitrarily and surreptitiously 

with clear biasness to the Railway administration, passed the impugned order 

dated 05/02/2015.

4. Being highly aggrieved by and dissatisfied with the impugned notice 

dated 29/12/2014 and the order dated 05/02/2015, the appellant preferred 

the instant appeal on the grounds set forth  in the memo of appeal.

5. The respondents No. 1 to 4 submitted a written objection and in the 

said  written  objection,  it  is  stated  that  on  12/07/1917,  the  then  Deputy 

Commissioner, Kamrup had allotted a huge plot of land, consisting of Dag No. 

3575, 3576, 3579, 3580, 3581, 3589, 3591 and 3631 at Ujanbazar, Guwahati 

to the Railway. It is contended that the land in question is situated within the 

aforesaid plots of land belongs to Railway. It is further submitted that the 

Railway  authority  intends  to  construct  pre-settlement  tank  over  the  said 

Railway land for Railways water supply system. It is further contended that 
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the Dag  Nos. mentioned in the notice were as per 3 shall record, amended 

by the competent authority of revenue Department during 1917, on the other 

hand the Dag numbers produced by the appellant pertains to recent record 

and the old Dag numbers might have changed due to field survey.

6. I  heard argument,  advanced by Mr Hari  Pranjal  Neog,  the learned 

Counsel  appearing for the appellant  and also the learned Counsel  for  the 

respondents. While arguing the case, Mr Sharma, the learned Counsel for the 

appellant  submitted  that  the  learned  Estate  Officer  acted  illegally  and 

arbitrarily  in  passing  the  eviction  order  of  the  appellant  as  there  is  no 

description of the land under occupation of the appellant including boundaries 

and proper Dag number in the eviction notice/order and the same is without 

jurisdiction. It is also argued that the land in occupation of the appellant is 

situated in Dag No. 193, which is far away from the lands pertaining to the 

CS Dags mentioned in the impugned notice.  It  is  further argued that  the 

Estate Officer  failed to appreciate the documentary evidence, filed by the 

appellant and came to a perverse finding that the appellant had admitted at 

the time of hearing that he has been occupying a plot for of which notice 

under section 4 (1) of the said Act. Mr Neog also strongly challenged the 

impugned notice and submitted that  the same is defective as there is  no 

mention of any boundary of the land and the proper revenue village in the 

schedule of the impugned notice. He submitted that when there is no proper 

identity of the land, as such the impugned notice and the impugned order is 

liable to be set aside. Mr Neog further argued that the impugned notice was 

issued and subsequently the order for the eviction was passed by the Estate 

Officer without prima facie satisfaction as to unauthorised occupation of the 

appellant of the Railway land.

7. Per contra, Mr Bimal Sharma, the learned Counsel for the respondents 

argued that the appellant  is unauthorised occupant of Railway land and as 

such, rightly the notice was issued to the appellant under section 4 (1) of the 

said Act. His further submission is that the impugned order was also passed 

rightly and there was no illegality or arbitrariness in passing the impugned 

order and as such it doesn’t warrant any interference from this Court.
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8. In view of the contrary arguments of the parties, the following points 

are formulated: –

(i) Whether the impugned notice dated 29/12/2014 was issued in 

conformity with the provision of the said Act?

(ii) Whether the impugned order dated 05/02/2015, for eviction of 

the appellant, was passed illegally, arbitrarily and without considering 

the written reply of the appellant and the documents submitted by 

him?

(iii) Whether  the  impugned  order  passed  by  the  learned  Estate 

Officer needs to be interfered into and set aside?

9. Now let me consider the merit of the appeal point wise.

POINT NO.(i)

The  notice,  dated  29/12/2014  issued  by  the  Estate  Officer,  N.F. 

Railway,  Maligaon,  Guwahati  in  Eviction  Case  No.  4381  of  2014  gave  a 

schedule of the land, measuring 8.80 x 8.80 m, situated at Ujanbazar, under 

CS Dag No. 3581, 3591, 3631 of Mouza Ulubari,  allegedly which plot has 

been under unauthorised occupation of the appellant, since 1996. The plot 

was marked as Railway plot No. 17 (Cat-1). Now, it appears that in the said 

notice, dated 29/12/ 2014, issued under section 4 (1) of the said Act, there is  

no detail description to identify the said plot of the land specifically. Although 

the Estate Officer mentioned, as many as, three Dag numbers, there is no 

specific description, exactly where the land in question is situated. The said 

three  Dag  includes  a  vast  area  of  land  and  as  such,  without  proper 

identification of  the particular  plot  of  land,  by disclosing proper boundary 

marks, that is, how it is bounded by in all sides, it is practically impossible to 

identify the said plot of land in question. The Notice also does not reflect the 

present Dag and the Patta No.

10. In Amulya Chandra Sutradhar and another Vs. Estate Officer, 

reported in AIR 1964 Tripura 9, the Hon’ble Tripura High Court observed 

as follows: –
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“ 14.  When proceedings are to be taken under Act 32 of 1958, 

the public premises in respect of which action is going to be taken 

must first be ascertained by the Estate Officer. The first notice under 

Section 4(1) must clearly mention in respect of what public premises 

eviction proceedings are being taken. Thus the description of property 

in the first notice must not be indefinite. This is necessary for the 

reason that  if  a  person is  to be evicted from any premises  in  his 

possession which is claimed to be public premises, he must be told 

clearly by the description in the notice what the premises are. It is 

only after knowing what the premises are that he can show cause 

against such eviction……………………..” 

11. The said decision of the Hon’ble Tripura High Court was also discussed 

in  a  similarly  situated  case,  in  Bhagat  Singh  Vs.  Delhi  Development 

Authority, reported in the  AIR 1988 Delhi 174 and the  Hon’ble Delhi 

High Courtobserved that: –

“2. One of the grounds raised in challenging the said orders is 

that a notice issued under Section 4 of the Public Premises (Eviction of 

Unauthorised Occupants) Act,  1971 (hereinafter  referred to as ‘the 

Act’)  was  not  a  valid  notice  inasmuch  as  it  did  not  describe  the 

premises to which this notice related. …………………………….. The short 

question which needs decision in the present petition is whether in the 

absence of particulars of the property given in notice issued under 

Section 4,  the eviction order passed in pursuance to that notice is 

vitiated  or  not?  It  is,  indeed,  not  disputed  that  it  was  mandatory 

requirement  of  law that  a  notice  under  Section  4  must  be served 

before taking any proceeding under Section 5 of the Act. Mere fact 

that the petitioner assumed that the notice under Section 4 pertained 

to  the premises  in  his  occupation  would  not  validate  the notice  if 

notice per se is bad. In Amulya Chandra Sutradhar v. Estate Officer, 

AIR 1964 Tripura 9 (1), a similar question arose for decision and it 

was held by the learned Judicial Commissioner that when proceeding 

are to be taken under the Public Premises (Eviction of Unauthorised 

Occupants) Act, 1958, the public premises in respect of which action 

is going to be taken must be ascertained by the Estate Office and the 

first notice under Section 4(1) must clearly mention in respect of what 
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public  premises  the  eviction  proceedings  are  being  taken.  It  was 

further  observed  that  thus  the  description  of  property  in  the  first 

notice must not be indefinite as it is necessary for the reason that if a 

person is to be evicted from any premises in his possession which is 

claimed  to  be  public  premises,  he  must  be  told  clearly  by  the 

description in the notice as to what are those premises are and it is 

only after knowing what those premises are that the said person can 

show cause against such eviction.

3. ……………. I am inclined to agree with the contention of 

the  learned  counsel  for  the  petitioner  in  this  respect  because  the 

notice under Section 4 must contain the particulars of the premises so 

that the person on whom notice is served is made aware clearly as to 

for what premises he has to show cause. ……………………”
12. Here in the present case in hand too, even the minimum particulars, 

necessary to identify the plot of land in question has not been given. Except 

the measurement of the plot of land, nothing has been given as to what are 

the boundaries of the said land or what is the present Dag of the said plot,  

allegedly under the unauthorised occupation of the appellant.The three CS 

Dag numbers,  mentioned in  the said  notice,  cover  a large area and it  is 

impossible to identify, exactly where the said plot of land, measuring6.60 m x 

5.20 m, is situated. Again, Ujanbazar is a vast area and even the name of the 

road on which the said plot of land in question is situated, has also not been 

disclosed. As observed by the Hon’ble Tripura High Court and the Hon’ble 

Delhi High Court, I repeat, that the description of the plot of land from which  

eviction has been sought on the ground of unauthorised occupation of the 

public premises must not be indefinite and the person to whom the notice is 

issued, must be told clearly by the description in the notice what is exactly 

that plot of land. Hence in my considered opinion, the aforesaid notice dated 

29/12/2014, issued to the appellant under section 4 (1) of the said Act was 

not a valid and proper notice. The point is decided accordingly.

POINT NO. (ii) & POINT NO. (iii)

13. It  transpires  that  even before  the issuance of  the said notice,  the 

Government of Assam has granted settlement over a plot of land, measuring 

3.38  Are,  pertaining  to  Dag  No.  193,  to  one  of  the  occupants,  namely, 
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Gobinda Chandra Sarma. The Land Allotment committee (LAC), headed by 

the Deputy Commissioner, Kamrup (Metro) on 23/02/2010 also approved the 

proposal for allotment of land, measuring 1.34 Are, covered by said Dag Nos 

193, to one Dhanti Hazarika. The said approval was communicated to the 

Principal  Secretary  to  the  Government  of  Assam,  Revenue  and  Disaster 

Management Department, Assam for settlement of the land under possession 

of the said person. Had the land under Dag No. 193 was a Railway land, the 

Government of Assam could not have given settlement of the said land to any 

of the occupants, nor could have proposed for giving settlement of another 

plot to another person. The present appellant submitted a detail reply to the 

show cause notice and also submitted some documents  in  support  of  his 

contention.

14. But in the impugned order dated 05/02/2015, passed by the Estate 

Officer, NF Railway, Maligaon, I find that the reply submitted by the present 

appellant was never considered. The Estate Officer also failed to consider any 

of the documents, submitted on behalf of the present appellant. The eviction 

order  was  passed  only  on  the  basis  of  the  documents  submitted  by the 

Railway administration. Instead of, reflecting the facts stated in the written 

objection,  submitted  by  the  present  appellant,  most  illegally  and  in  a 

perfunctory manner, the Estate Officer recorded his finding that the opposite 

party admitted that he/she has been occupying the plot of land for which 

notice under section 4 (1) of the said Act was served by Railway and the 

opposite party is an unauthorised occupant of Railway land and hence he/she 

is  liable to be evicted.At  the risk of repetition,  I  like to mention that  the 

description of the land, disclosed in the notice, as well  as, in the eviction 

order is indefinite and not clear and the Estate Officer came to the conclusion 

in a perfunctory manner, without considering the reply, given by the present 

appellant and also without consideration of the documents submitted by the 

said  appellant.  The  written  objection,  submitted  by  the  respondents  also 

makes it abundantly clear that before initiation of the proceeding and even at 

the time of passing the order, the Railway Authority was not aware about the 

changes in the land records, maintained by the revenue authority. For passing 

an eviction order under section 5(1) of the said Act, it is mandatory to prove 
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that the land in question is ‘Public Premises’, within the meaning of the term, 

as defined in section 2(e) of the said Act. But here in the present case in 

hand, the documents submitted by the appellant, clearly reflects that the land 

under the occupation of the present appellant, is government reserve land. 

In view of the discussions made above, I am of the firm opinion that the 

impugned final order passed by the Estate officer cannot stand in the eye of 

law  and  needs  to  be  interfered  with.  These  two  points  are  decided 

accordingly.

15. In result, the present appeal is allowed on contest, however, without 

cost. The impugned order dated 05/02/2015, passed by the Estate Officer, N. 

F. Railway, Maligaon is set aside and reversed.

16. Judgment is delivered under my hand and seal on this 14th  day of July 

2017.

Dictated & corrected by me.

    (S.P. Moitra)            (S.P. Moitra)
     District Judge  District Judge
 Kamrup(M), Guwahati                   Kamrup(M), Guwahati
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