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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 
 

G.R. Case No.  12719 of 2013 

u/s 341/323/506/34, IPC 
 
                   State 

               -vs- 
 

1. Sri Brajabashi Sarkar 

2. Sri Haribal Sarkar 

3. Sri Subal Sarkar 

4. Sri Chandi Sarkar  ....       Accused 

Present: Sri Sarfraz Nawaz, A.J.S. 
  

    Evidence recorded on :       28.03.16 
02.06.16 
09.08.16 
15.05.17 

            Arguments heard on   :      04.07.17 
 

         Judgment delivered on:         15.07.17 

Appearing for the Prosecution :  Assistant Public Prosecutor, Sri S. Zahir 
 

Appearing for the Defence   :  Sri M. Bharali. 

 
Judgment 

1. The accused persons, Sri Brajabashi Sarkar, Sri Subal Sarkar, Sri 

Haribal Sarkar and Sri Chandi Sarkar, have stood trial for offences punishable 

under sections 341/323/506/34, Indian Penal Code (hereinafter called IPC). 

Information and Investigation 

2. The instant case was initiated by the informant, Biswanath Mandal by 

lodging an ejahar alleging inter alia that on 14.10.2013 at around 02:00 p.m. 

while his son, Sri Purukash Mandal was travelling on his motor-cycle for visiting 

the Durga Puja Mandal, the accused persons, Sri Brajabashi Sarkar, Sri Subal 

Sarkar, Sri Haribal Sarkar and Sri Chandi Sarkar stopped him, pulled him from his 

bike and beat him up. As a result thereof, he sustained serious injuries. Sri 

Chandi Sarkar, apart from instigating the other accused persons to beat up Sri 
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Purukash Mandal, also threatened to kill him and throw him in the water. The 

informant has added that as his son was under treatment at GMCH, there was 

some delay in the lodging of the ejahar. 

3. The ejahar was registered as Khetri P.S. Case No. 159/2013 under 

sections 341/325/506/34, IPC. The police after investigation submitted charge 

sheet against the accused persons, Sri Brajabashi Sarkar, Sri Subal Sarkar, Sri 

Haribal Sarkar and Sri Chandi Sarkar under sections 341/323/506/34, IPC.  

Trial 

4. On appearance of the accused persons, copies were furnished to 

them as per section 207, Criminal Procedure Code (hereinafter called CrPC). The 

particulars of offences under sections 341/323/506/34, IPC were explained to 

them to which they pleaded not guilty and claimed to be tried. The prosecution 

examined 5 (five) witnesses including the victim and the investigating officer. On 

completion of the prosecution evidence, the accused persons were examined 

under section 313, CrPC. They denied all the allegations. The defence declined to 

adduce any evidence. I have heard the arguments of the learned counsels for 

both sides. I have also carefully gone through all the evidence adduced on 

record. 

Points for Determination 

5. Whether the accused persons, on 14.10.2013 at around 02:00 p.m. at 

around 10 km north east of No. 3 Ouzari Village, in furtherance of their common 

intention, wrongfully restrained Sri Purukash Mandal and thereby committed an 

offence under sections 341/34 IPC? 

6. Whether the accused persons, at around the same time and place, in 

furtherance of their common intention, voluntarily caused hurt to Sri Purukash 

Mandal and thereby committed an offence under sections 323/34, IPC? 

7. Whether the accused persons, at around the same time and place, in 

furtherance of their common intention, subjected Sri Purukash Mandal to criminal 

intimidation by threatening him and thereby committed an offence under 

sections 323/34, IPC? 
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Decisions and Reasons Thereof 

8. In a criminal trial, it is the burden of the prosecution to establish the 

guilt of the accused beyond reasonable doubt. Till then the accused is presumed 

to be innocent.  

9. In relation to the instant case, the prosecution could not summon the 

informant to the witness stand as he passed away during the course of the trial. 

But the prosecution did summon the victim to establish its case. It is pertinent to 

mention here that the victim ordinarily turns out to be the best witness to depose 

as to who caused him/her the injury. After all, the injured is the last person to 

exculpate his attacker and implicate an innocent person for the offence. 

10. In the instant case, the victim, Sri Purukash Mandal deposing as PW-1 

has stated that on 14.10.2013 at around 2:00 p.m., he had returned home from 

Puja. He was at his shop when his brother scolded him. So, he ran away from 

there. It was then that the accused, Subal, caught him. The accused, Brajabashi 

beat him up. Later, Haribal too joined in. Meanwhile, the accused, Chandi told 

the others to kill him. He sustained injuries on his chest, shoulders and back and 

lost consciousness. Subsequently, his brother and father took him for treatment 

to Khetri. Thereafter, he was shifted to GMCH where he stayed for 4 (four) days. 

11. The second witness to take the stand was Sri Abani Sarkar. As PW-2, 

he did not support the prosecution’s case. 

12. PW-3, Smti Jogamaya Das has deposed that she saw Subal, Haribal 

and Brajabashi beat up Prakash. They beat him with their fists and Prakash 

eventually lost all consciousness. 

13. PW-4, Sri Parimal Sarkar has also deposed that on the day of Durga 

Puja Dashami, he saw Subal, Brajabashi and Haribal beat up Prakash. When 

Prakash’s mother came to rescue him, they beat her up as well. 

14. The investigating officer, Sri Biren Kr. Kalita deposing as PW-5 has 

stated that on being entrusted with the investigation of the case, he visited the 

place of occurrence. He recorded the statements of the informant and the 
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witnesses and prepared the Sketch Map. He has proved the Sketch Map as Ext-1. 

The victim was already sent for medical check-up. He collected the report. He 

also interrogated the accused. After completion of investigation, he submitted the 

Charge-Sheet. He has proved the Charge-Sheet as Ext-2. 

15. It is worth mentioning here that the defence’s plea in the face of such 

evidence is of denial in toto. In order to establish its plea, the defence has 

depended on the cross-examination of the PWs.  

16. Now, as is evident from the aforementioned discussion, PW-1, PW-3 

and PW-4 have implicated the accused persons in the beating up of the victim, 

Sri Purukash Mandal (PW-1). However, from juxtaposition of the examination of 

the PWs with their cross-examination, certain glaring anomalies become 

apparent. 

17. Firstly, in his cross-examination, PW-1 has stated that at the time of 

the alleged incident, there was no one else at the place of occurrence. If that is 

believed to be the true account of affairs, then the question arises as to how PW-

3 and PW-4 got to see the incident.  

18. Secondly, PW-4 has deposed that PW-1’s mother came in to recsue 

him and the accused beat her up as well. But neither PW-1 nor PW-3 has 

deposed anything in this regard. 

19. Moreover, from the cross-examination of PW-3 and PW-4, it appears 

that they are related to PW-1. While I concede that being related does not 

necessarily make a witness interested, however, their evidence requires to be 

taken with a pinch of salt. It is worth mentioning here that the alleged incident 

occurred in a public place during the afternoon that too during Durga Puja. I find 

it incredulous that there was not a single independent witness who had seen the 

incident and who could come and shed light on the matter. Yet the prosecution 

has failed to produce a single such sterling witness to fortify its case. 

20. Another aspect that the prosecution has failed to explain is that the 

informant (since deceased) had stated in the ejahar that the accused persons 

dragged the victim from his motor-cycle and beat him up but per contra none of 
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the PWs including the victim have deposed anything about being on any motor-

cycle.  

21. Such anomalies in the evidence do create a doubt in the prosecution 

case qua the guilt of the accused. But perhaps the most crucial aspect in which 

the prosecution case falters is the absence of a motive on the part of the 

accused. The prosecution has failed to extend any reasonable explanation as to 

what prompted the accused persons to beat up the accused. Even the victim 

himself has remained conspicuous by his silence on this aspect.  

22. Let me add that while as a general first principle, the prosecution is 

not saddled with the burden of establishing motive in all cases, but the fact 

remains that the absence of motive can have a crippling effect on a prosecution 

case depending on the facts and circumstances of each individual case. In 

relation to the instant case, I refuse to countenance the version of the 

prosecution that a person may go around beating another without a particular 

reason.  

23. As such, considering the inherent inconsistencies in the versions of 

the PWs coupled with the lack of an ascribed motive, I am of the opinion that the 

prosecution evidence does not deliver the adequate punch required to warrant 

the conviction of the accused. Accordingly, the points for determination are 

decided in the negative. 

 
Order 

 
24. Situated thus, the accused, Sri Brajabashi Sarkar, Sri Subal Sarkar, Sri 

Haribal Sarkar and Sri Chandi Sarkar are acquitted of the offences under sections 

341/323/506/34, IPC and set at liberty forthwith. Their bail bonds are extended 

for 6 (six) months. No seizure was made in the case. 

           Given in my hand and under the seal of this court on this the 15th day 

of July, 2017. 

 

Typed by Me:            (Sri Sarfraz Nawaz) 

                 Judicial Magistrate First Class, Kamrup (M) 
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Appendix 

 

Prosecution Witnesses :   

     PW-1: Sri Purukash Mandal 

     PW-2: Sri Abani Sarkar 

     PW-3: Smti Jogamaya Das 

     PW-4: Sri Parimal Sarkar 

     PW-5: Sri Biren Kr. Kalita 

    

 

Defence Witness  : 

     None 

 

 

Prosecution Exhibits  :   

     Ext-1: Sketch Map 

     Ext-2: Charge-Sheet 

 

 

Defence Exhibits  :  

     None. 

 

 

 

 

                 Judicial Magistrate First Class, Kamrup (M) 

 
 


