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08-09-16, 06-10-16 and 05-05-2017.

Date of Argument : 04-07-2017

Date of Judgment : 17-07-2017

U/S 3(b) Railway Property (Unlawful Possession), 1966

Judgment

1.  The case of the prosecution in brief is that on 05-02-2011 IPF/CIB/RNY 
received  one  information  from  reliable  source  that  some  stolen  railway 
materials were kept concealed in the iron scrap godown of Md. Kasem Ali  
located  at  Borajal  market  under  P\S  Ghorapar,  Dist-  Nalbari  Assam.  On 
getting  the  information  IPF/CIB/RNY obtained  a  search  warrant  from the 
Honble Court of SRM/GHY. In the mean time IPF/CIB/RNY received source 
information that the stolen railway materials were like to be disposed by the 
scrap godown owner Kasem Ali in the night of 5/6-02-2011 and as such the 
CIB team with  the help  of  one armed party  of  IPF/RNY(P)  cordoned the 
Borajal area on that night. On 06-02-2011 at about 06:00 hours they noticed 
that one person came to the aforesaid scrap godown and checked the lock of  
the godown door.  The RPF team asked to  stop,  but  on seeing them the 
person  tried  to  flee  away.  However,  he  could  be  apprehended  and  on 
interrogation he disclosed his name as Kasem Ali @ Kashim age about 42 yrs, 
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S/O Late Riajuddin of vill- Borajal under PS-Ghograpar Dist- Nalbari Assam 
and he further stated that he had been running that scrap godown for last 12 
years in the rented house of Sri Dulu Lahkar. Thereafter, the scrap godown 
was searched in presence of godown owner Kasem Ali, local witnesses and 
local police from about 06:30 hours to 13:15 hours of 06-02-2011 and huge 
quantities  of  railway  materials  namely  ERC,  Metal  Liner,  Rail  Screw,  Dog 
Spike, Two-way Key, Anchor, Loose Jaw, Fish Bolt, MSBP, ACBP, 52 kg Rail, 50 
Lbs Rail,  Juggle Fish Plate, CST-9 Pot, T-Bolt, 4 Quad Cable, Brake Beam, 
Brake  Block  and  Axel  Protector  could  be  recovered  from  the  said  scrap 
godown to which godown owner Kasem Ali failed to produce any document 
for lawful possession of the recovered railway materials. Hence the godown 
owner was taken into custody and IPF/CIB/RNY seized the recovered railway 
materials by preparing seizure list and label on the spot in presence of the 
witnesses.  The  apprehended  accused  person along  with  seized  materials, 
seizure list and other relevant documents were produced before IPF/RNY(P) 
with  a  written  complaint  lodged  by Sri  Jayanta  Das  IPF/CIB/RNY.  In  this 
regard IPF/RNY(P) registered a case vide no. 1(2)11 U/S 3(a) R.P.(U.P.) Act 
dated 06-02-2011 and Sri M. K. Das the then IPF/RNY(P) took up the enquiry 
into the case. During enquiry of the case on the basis of the statement of the 
accused  it  was  learnt  that  the  seized  materials  were  purchased  by  the 
accused from three scrap peddlers namely Mamtaz Ali, S/O Akmat Ali, Siddik 
Ali, S/O Akmat Ali and Riaz Ali @ Bhulu S/O Jainal Ali of village Borajal Bhitha  
Mahal (Nonapar).   

2.  After the completion of the enquiry of this case the enquiry officer (E.O.) 
submitted the prosecution report against the accused persons U/S 3(a) of 
R.P.(UP) Act. Finding a prima facie material this court took cognizance of the 
offence. After hearing both sides this court framed charge U/S 3(a) of R.P.
(UP) and the particulars of the offence were read over and explained to the 
accused persons after furnishing the copies to which they pleaded not guilty 
and claimed to be tried.     

3. During trial to prove its case the prosecution examined 10 (ten) numbers 
of witnesses namely PW-1 Sri Jayanta Das; PW-2 Sri Manoj Kr. Das; PW-3 Sri 
Gautam Malakar; PW-4 Sri C.M. Naidu; PW-5 Sri Binod Baishya; PW-6 Sri D.K. 
Boro;  PW-7 Sri  Pranab Kalita;  PW-8 Md.  Salam Ahmed;  PW-9 Sri  Karuna 
Lahkar and PW-10 Sri Ranjit Kr. Bezbaruah as prosecution witness. Statement 
of the accused person U/S 313 Cr.P.C is recorded in a separate form, wherein 
they pleaded to be innocent. On the contrary the defence adduce none in 
their favour. 

4. Heard the arguments of learned counsels on both sides. Gone through the 
evidence on record.

5. Points for determination:

    Whether the accused persons on 06-02-2011 were found in  unlawful 
possession of 23 items of Railway property concealed in the scrap shop at 
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Borajal, Ghograpar suspected to be stolen and committed an offence u/s 3(a) 
R.P.(UP) Act or not?

6. Discussion, Decision and Reason Thereof:

     Now let  me at  the outset,  consider  the  evidence on record  before 
deciding the points for determination.

      PW1 in his evidence deposed that on 05-02-2011 while discharging 
IPF/CIB/RNY  received  information  that  many  railway  materials  has  been 
concealed in the scrap shop of Kasem Ali at Borajal, Ghograpar. Then after 
obtaining search warrant from the Hon’ble Court he with the assistance of 
RPF/RNY and local police Ghograpar encircled the scrap shop. Thereafter on 
the next day at about 06:00 AM of morning hours one person came to unlock 
the scrap shop and after apprehending disclosed himself to be the owner of 
the scrap shop. Thereafter he was shown the search warrant and accordingly 
search  was conducted  in  the scrap  shop from which  23  items of  railway 
materials  i.e.  ERC,  Metal  Liner,  Rail  piece  etc.  in  huge  quantities  were 
recovered  from  there.  Then  as  the  owner  could  not  show  any  valid 
documents he seized (Exhibit 1) the materials in presence of available witness 
and also prepared card label of the materials. Thereafter the accused Kasem 
Ali  was  taken  into  the  custody  and  brought  to  RPF/Post/RNY along  with 
seized materials and produced before OC/RPF/RNY with a written complaint 
(Exhibit 2). He could identify the accused Kasem Ali on sight.  During cross 
examination  he stated  that  he reached  the  place of  occurrence  at  about 
06:00 PM of evening hours. The scrap shop was situated at the land of Durga 
Committee and the shop was allotted in the name of Dulu Lahkar. The village 
headman was not called during that time. He did not collect any document 
relating  to  the  scrap  shop.  He  put  “X”  marking  with  white  paint  in  one 
material of each 23 items. He denied the suggestion that the scrap shop did 
not belong to Kasem Ali.         

      PW2  in  his evidence deposed that on 06-02-2011 while serving as 
OC/RPF/RNY/Post,  IPF/CIB/RNY  produced  before  him  one  person  namely 
Kasem Ali along with seized materials with a written complaint (Exhibit 2). 
Thereafter on the basis of the complaint he registered a case and as the 
value of the seized materials was high himself took up the enquiry [Exhibit 
2(2)] of the case. During enquiry he recorded the statement (Exhibit 3) of 
accused  Kasem  Ali  where  he  stated  that  he  was  collecting  the  railway 
materials  from  different  scrap  peddlers  stolen  from  Rangiya,  Ghograpar, 
Nalbari, Kendukona etc. area since one year and disclosed the name of the 
peddlers as Riyaz Ali, Mumtaz Ali and Siddique Ali. Thereafter he reached the 
place of occurrence and prepared sketch map. Thereafter he tried to search 
the other co-accused persons several times but could not trace them. He got 
examined  the  seized  materials  from  the  expert  and  collected  necessary 
certificate (Exhibit 4 & 5). During enquiry he recorded the statement of owner 
of  the  house,  local  witness  present  during  the  search,  complainant  and 
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seizure witness. Then on being transferred from the post he handed over the 
case docket to OC/RPF/RNY. He also received theft memos (Exhibit 6 to 35) 
of materials from different railway department prior to the incident. He has 
seen accused Kasem Ali in the court. During cross examination he stated that 
IPF/CIB/RNY conducted search in the morning hours on 06-02-2011 at scrap 
shop. The seized materials were brought from the scrap godown of Kasem 
Ali. He did not collect any deed agreement of the room of the scrap shop 
from the owner of the shop. He has not seen the sketch map in the case 
record. He denied the suggestion that as there was no any sketch map in the 
case record so no any railway materials were recovered from the possession 
of accused Kasem Ali. He came to know the involvement of the co-accused 
from the statement of the accused Kasem Ali.  There was no any witness 
present  during  the  recording  of  the  statement  of  accused  Kasem Ali.  He 
denied the suggestion that no any scrap shop was found in the name of the 
accused Kasem Ali but he was employee of owner of the shop.   

      PW3 in his evidence deposed that while serving as SSE/P-Way/RNY from 
the period of 2009 to 2011 he lodged 11 nos. of FIR (Exhibit 6 to 16) to 
IPF/RNY regarding theft of P-Way fittings. Thereafter on 06-02-2011 as per 
memo  he  was  called  by  IPF/RNY  to  RPF/Post/RNY  and  examined  case 
property of this case i.e. ERC, Metal Liner, Rail Screw, Dogs Spike, Two way 
key, Anchor, Loose jaw, Fish Bolt, Checker plate, Fish Plate (BG & MG), Block, 
MSBP, ACBP, 52 kg Rail piece, 50 LBS Rail piece, Juggle Fish Plate, CST-9 pot  
(Broken) and T-Bolt (Material Exhibit 1 to 17). After examination he found the 
materials to be railway property which are exclusively used in track fittings 
and during that time the materials were in serviceable condition. Thereafter 
he put marking “X” for further identification and put his signature in the card 
label. Thereafter he issued material certificate (Exhibit 5) of it. The case no. 
was  mentioned  in  the  examined  materials.  He  has  seen  the  sample  of 
examined materials in the court. Then again on 25-05-2011 the RPF seized 
(Exhibit 36) the original copy of FIR which was returned back to his custody. 
During cross examination he stated that he examined the materials in the 
Malkhana of RPF Post. He did not put his signature in the Malkhana Register.  
He did not mention in the certificate that he examined the materials after 
looking the theft memo. He did not verify the theft memo on the said date. 
He has not seen the case no. in some of the materials produced in the court. 
There  were  also  materials  of  other  cases  kept  in  the  malkhana  during 
examination  of  the  materials.  He  denied  the  suggestion  that  he  has  not 
examined the materials of this case.     

      PW4 in his  evidence deposed that on 30-11-2010 while serving as 
JE/Tele/RNY  received  information  from  RNY  Test  Room  that  there  was 
telecom failure  in  between  Rangiya-Ghograpar  section.  Then  on  reaching 
there he found about 70 meters of cable missing from KM No. 357/8-9. Then 
he informed to SSE/Tele/RNY and conduct rectification. Thereafter on 03-03-
2012 he was called by RPF/RNY to examine the case property of case no. 
1(2)11  and  after  attending  there  examined  the  30  meters  4  quad  cable 
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(Material  Exhibit  18).  After  examination  he  found  that  the  said  materials 
belong to railway telecom department.  He put marking “CMN” for  further 
identification of the materials and put his signature in the card label. Then he 
issued materials  certificate (Exhibit  37) of the materials.  He has seen the 
examined  materials  in  the  court  along  with  card  label.  During  cross 
examination he stated that there was no any railway marking in the examined 
materials. He has not seen any marking before examining the materials. He 
did not know who has committed the theft of the missing cable.           

      PW5 in his  evidence deposed that on 05-02-2011 while serving as 
JE/C&W/RNY as per  requisition served by SSE/C&W/RNY he attended the 
RPF/Post/RNY  as  per  direction  of  SSE/C&W/RNY  for  examination  of  the 
materials. Thereafter he was shown some materials in the godown at the 
backside of the RPF Post Rangiya where case no. was mentioned and card 
label was affixed to it. Thereafter amongst the whole materials that belong to 
his department namely one no. Brake beam, 15 nos. of Axel Protection, 18 
nos. Brake Block (MG) and 5 nos. Brake Block (BG) were examined and found 
it  to  be  railway  property  which  is  exclusively  used  in  C&W department. 
Thereafter he put “X” mark for further identification and put his signature in 
the card label. Thereafter he issued material certificate (Exhibit 4) of it. He 
has seen the sample of the examined materials in the court. During cross 
examination he stated that he has not seen all the materials examined by 
him. He denied the suggestion that he did not examine the materials of this 
case and the “X” marking was given by another. 

      PW6  in  his evidence deposed that on 05-02-2011 while serving as 
ASI/RPF/RNY  he  along  with  staff  with  IPF/CIB/RNY  Sri  Jayanta  Das  laid 
ambush near a scrap shop at Ghograpar. Then on the next day morning one 
person  came  to  watch  the  shop  he  was  apprehended  by  them.  On 
interrogation disclosed his name as Kasem Ali and stated to be owner of the 
shop. Then he was shown the search warrant and in presence of local police 
and local witnesses the search was conducted in the scrap shop from which 
huge  amount  of  railway  materials  namely  ERC,  Metal  Liner  etc.  were 
recovered. Thereafter IPF/ Jayanta Das seized the materials in presence of 
available witness and he put his signature [Exhibit 1(3)] in the seizure list 
prepared  there.  Thereafter  the  person  was  taken  into  the  custody  and 
brought to RPF post along with the seized materials. He has seen accused 
Kasem Ali in the court. During cross examination he stated that he could not 
remember the name of the RPF staffs present along with him. He did not 
know if any document relating to the shop were verified or not. He did not 
remember the name of the local person present during the search. He did not 
remember if any marking was done in the materials at the spot. He denied 
the suggestion that he did not know about the materials seized there. He 
denied the suggestion that he put his signature in the seizure list as told to 
him and did not know about the incident.  
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      PW7 in his evidence deposed that one day of 2011 when his father was 
village  headman  of  Panbari/Borajal  in  the  very  early  morning  hours  one 
person informed him that  the RPF has  seized the  shop of  Kasem Ali  for 
keeping  some  railway  materials  and  his  father  in  the  capacity  of  village 
headman has to attend there. Then as his father was not physically fit so he 
went there to observe the same in lieu of him. After reaching there he saw 
that the VDP Secretary of the village was present there along with other local 
public.  He  saw there  some iron  materials  kept  in  the  front  of  the  shop. 
Thereafter RPF seized the materials and he put his signature [Exhibit 1(4)] in 
the seizure list. He has identified some materials out of all exhibited in the 
court which were seized on the said date and could not remember clearly 
about the seizure of the other materials. He has also seen accused Kasem Ali  
in the court. During cross examination he stated that he has seen that the 
RPF was taking out some iron materials from the shop. He did not know from 
where the RPF has recovered the materials that were kept in front of the 
shop. The accused person took the shop on rent from Karuna Lahkar. He had 
not heard of Kasem Ali involved in any other theft case prior to it.  He has not 
seen the other accused person present in the court except Kasem Ali present 
during that time. He did not know the name of the materials mentioned in 
the seizure list as he does not know English language.  He did not know if the 
exhibited materials were mentioned in the seizure list or not. He came to 
know the seized materials to be railway property after it was told by RPF. 

     PW8 in his evidence deposed that one day of 2011 in the morning hours 
while he came to Borajal bazaar for going to attend some invitation, he saw 
gathering of RPF and some people in the scrap of Kasem Ali. Thereafter on 
asking by RPF about VDP Secretary he came forward. Then RPF informed him 
that some materials have been recovered from the shop of Kasem Ali. He saw 
broken tin and iron type materials. Then as he expressed his hurriedness to 
RPF, his signature was taken in 2 to 3 plain papers by them. He has seen 
accused Kasem Ali in the court. During cross examination he stated that the 
materials were outside the shop of accused Kasem Ali and he did not know 
from where the RPF has found the materials. He has not seen the materials 
exhibited in the court on that day. He did not know if there are co-accused 
persons apart from Kasem Ali. 

   PW9 in his evidence deposed that the incident was of 2011 to 2012 year. 
The accused person Kasem Ali has taken his room situated in the government 
land Durga Mandir, Borajal on rent of Rs.250/- per month. Kasem Ali had a 
scrap shop of iron and plastic materials. Then he came to know from public 
that stolen railway materials were recovered from the shop of Kasem Ali. At 
present  the  said  shop  was  donated  by  him  in  the  name  of  the  Bazar 
Committee. During cross examination he stated that there was no any land 
document  or  any  document  of  rent  agreement.  He  was  permitted  for 
allotment of the shop by the Bazar Committe. 
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   PW10 in his evidence deposed that on 11-09-2011 he took the charge as 
IPF/RNY and as the previous IPF/RNY has conducted the enquiry of the case 
vide no. 1(2)11 U/S 3(a) R.P.(UP) Act he took up the case for enquiry of the 
remaining  part.  Thereafter  going  through already  enquiry  of  the  case  he 
started the remaining part of enquiry of the case and after going through the 
statement of owner of the materials Kasem Ali, he could know that there are 
other co-accused persons namely Riaz Ali, Mamtaz Ali and Siddique Ali from 
which the material were purchased by the accused person. Accordingly as the 
other co-accused persons could not be nabbed he tried to apprehend them 
but could only arrest the accused Mamtaz Ali on 03-10-2011. Thereafter he 
recorded  the  statement  (Exhibit  39)  of  accused  Mamtaz  Ali  where  he 
confessed that he along with Riaz Ali and Siddique Ali after purchasing the 
railway materials again sold to Kasem Ali. Thereafter he seized (Exhibit 42 & 
36) the original theft memo from S & T department and SSE/P-Way/RNY and 
again returned back to their custody. Thereafter he collected the ownership 
particulars  (Exhibit  41)  of  the  shop  of  accused  Kasem  Ali  from  village 
headman along with address proof (Exhibit 40) of Siddique Ali and Riaz Ali 
from  the  local  village  headman.  He  also  collected  the  certified  copy  of 
judgement  (Exhibit  43)  of  RPF/Post/Case No.  1(08)02 and C.R.  Case NO. 
40/02 U/S 3(a) R.P.(UP) Act where the accused Kasem Ali  was convicted. 
Thereafter he examined all the relevant PWs relating to the case and finding 
prima facie materials against the accused persons he submitted prosecution 
report (Exhibit 38) U/S 3(b) R.P.(UP) Act against the accused Kasem Ali and 
U/S 3(a) R.P.(UP) Act against the accused Mamtaz Ali, Siddique Ali and Riaz 
Ali. He has seen the accused Kasem Ali and Mamtaz Ali in the court. During 
cross examination he stated that he arrested the accused Mamtaz Ali about 8 
months after the incident from Alia Chowk Bazar. During his arrest no any 
railway  materials  found  from  his  possession.  Accused  Kasem  Ali  has 
purchased different materials from different peddlers. Accused Kasem Ali did 
not  state  which  materials  were  purchased  from  whom.  The  material 
mentioned in the theft memo to be stolen by Mamtaz Ali was not told by 
anyone to him. Accused Mamtaz Ali did not state of committing the theft of 
railway materials and in this regard did not found any evidence but told that 
he  has  purchased  the  materials  from  others.  Accused  Mamtaz  Ali  was 
arrested as per version of accused Kasem Ali. The other co-accused person 
was  not  arrested  apart  from  Kasem  Ali  and  Mamtaz  Ali.  He  denied  the 
suggestion that the accused Mamtaz Ali was not scrap peddler but actually 
was a cultivator. 

7.   Now appreciating the evidence of PWs it appears from the evidence of 
PW-1 the complainant of the case that on the basis of source information 
regarding  concealment  of  huge  amount  of  railway  materials  search  was 
conducted at the scrap shop of accused Kasem Ali from which huge quantity 
of railway materials were recovered to which he could not furnish any legal 
documents.  Further  the  accused  Kasem  Ali  has  also  stated  that  he  had 
purchased the stolen railway materials from the co-accused who were scrap 
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peddlers. Thus an offence U/S 3 (a) R.P.(UP) Act seems to be committed 
against the accused persons. 

8.    Here the question arises  whether  the  offence committed  attract  the 
provisions of the charge U/S 3(a) of R.P.(U.P) Act. From the plain reading of 
the section it  transpires  that  the main ingredients  are  (i)  the property in 
question is Railway property (ii) the accused were in possession, and (iii) it is  
reasonably suspected of having stolen or unlawfully obtained.

(i)   Now from the definition of the act "railway property" includes any goods,  
money  or  valuable  security  or  animal,  belonging  to,  or  in  the  charge  or  
possession of, a railway administration. Now coming to the issue of the seized 
materials to be railway property it appears from the evidence of PW-3, SSE/P-
Way/RNY, PW-4 the JE/Tele/RNY and PW-5 the SSE/C&W/RNY who examined 
the seized materials of their department and opined it to be railway materials 
which are used in their concerned department of railways and not available in 
open market. Considering no other divergent claim as otherwise, it can be 
reasonably held that the seized case property to be railway property. 

(ii) & (iii) Again, following the issue of possession and theft of the materials it 
appears from the evidence of PW-1 the complainant of the case that railway 
materials were recovered from the scrap shop of accused Kasem Ali which 
was during that time in his possession thereby seizing of the said materials by 
him. This fact of recovery from the possession of the said accused person can 
be corroborated from the evidence of  PW-6 the seizure  witness  who was 
member of the raid party and conducted search of the scrap shop. This fact is 
further consolidated by the evidence of the local seizure witness PW-7 and 
PW-8 in presence of whom the materials were seized from the possession of 
the accused person after recovery of the same from his scrap shop. Again the 
fact that the said premises was in the authority of accused Kasem Ali can be 
confirmed  from the  evidence  of  PW-9  who  rented  him the  shop  for  the 
business  activities  of  the accused person.  On the other  hand the several 
numbers of theft memo and F.I.R. relating to the materials transpires the fact 
of theft of the railway materials from different sections at different times for a 
period. Further during enquiry on the basis of the confessional statement of 
the accused person revealed the name of other co-accused person of selling 
the stolen railway materials to accused Kasem Ali.  Finally the confessional 
statement of the accused persons recorded in course of enquiry by the E.O. 
of the case found to be well corroborated with the evidence of other PWs to 
substantiate  the  fact  of  the  theft  and  unlawful  possession  of  recovered 
railway  materials  by  the  accused  persons.  The  statement  of  the  accused 
person is admissible as evidence as such statement made under Sec. 9 of R.P.
(UP) Act is a judicial proceeding and it has also corroborated the evidences of 
the PWs categorically to substantiate the theft and unlawful possession of the 
railway property.
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9.  Section 3(a) R.P.(U.P.) Act punishes the unlawful possession of Railway 
properties. The moment it is proved that the property is Railway Property and 
the possessor could not justify such possession, he comes under the ambit of 
this section and the burden shifts to the accused to rebut the case. 

10.  During defence the accused person Kasem Ali has submitted that no any 
railway materials  were recovered from his shop and he did not  state the 
name of other co-accused persons of purchasing any such railway materials 
from them. Further other co-accused person submitted that they were not 
involved in dealing with stolen railway scrap materials or did not sell any such 
materials to accused Kasem Ali. But they denied to adduce any evidence to 
substantiate their claim. 

11.  The defence counsel in argument raised the point that the prosecution 
has failed to bring out the fact that the accused Kasem Ali owned any scrap 
shop and with imminent discrepancies and substantial contradictions found in 
the  version  of  official  witnesses  with  the  local  witness  claimed  by  the 
prosecution to be the present during the search and seizure renders clear 
doubts of the event of recovery of the materials from the possession of the 
accused Kasem Ali. Further the prosecution has been miserably failed to bring 
out any evidence to relate the involvement of other co-accused persons in the 
commission of the offence. On the contrary the other co-accused persons 
were implicated into the case only on the basis of the statement of accused 
Kasem Ali and thereafter accused Mamtaz Ali which was recorded by the E.O. 
of the case in absence of any independent witness making itself doubtful in 
regards to its truthfulness and voluntariness. 

12. Now coming to the claim of the defence in respect of  evidence of 
PWs, it appears that the scrap shop of the accused Kasem Ali was situated in 
a shop belonging to market committee of the place and which was let out by 
the allotted owner to accused person on the basis of verbal agreement and 
this fact can be affirmed from the evidence of PW-9 the allotted owner of the 
shop and considering the circumstances it is quite evident that during that 
time accused Kasem Ali was running a scrap shop there. Again coming to the 
discrepancies and contradictions reflected from the evidence of the local PWs 
with the version of official witnesses it was quite apparent that the railway 
materials were seized from the place of the accused person but there does 
not appear that they were present during the whole process of search as 
such  considering  the  circumstances  in  entirety  the  fact  of  the  materials 
recovered from the possession of the accused person does not remain in the 
circle of doubtfulness with consideration of the facts that as a layman and 
with considerable gap of time it is quite obvious that marginal distractions in 
the  version  of  the  local  witness  may  creep  in.  On  the  other  hand  the 
confessional statement of the accused persons were recorded in absence of 
any independent witness which renders the truthfulness and voluntariness of 
the statement to remain in veil as such their statement can not be considered 
as  evidence.  Again,  coming  to  the  involvement  of  the  other  co-accused 
persons into the case only on the basis of the statement of accused Kasem Ali 
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and  Mamtaz  Ali  relating  to  their  involvement  without  any  corroborating 
evidence to deduce out the same,  I  found the evidence garnered by the 
prosecution  in  respect  of  the  co-accused  persons  are  insufficient  to 
substantiate  the  claim  of  theft  and  unlawful  possession  of  the  railway 
property  by the co-accused persons.  Conclusively  apart  from the accused 
Kasem Ali the prosecution has failed to draw apparent presumption against 
the other co-accused persons to a convincing level for their involvement in 
the offence and at the same time has drawn sufficient presumption against 
the accused Kasem Ali of the commission of the offence which the accused 
person on the contrary has failed to absolve from it.

Order

13.  From the above appraisal, appreciation of evidence on record and the 
application of law I find that the prosecution has not been successful to prove 
the offence U/S 3(a) of R.P.(U.P.) Act against the accused persons namely Md. 
Mamtaz Ali, Md. Siddik Ali and Md. Riyaz Ali  beyond all reasonable doubts 
but  has  been  successful  to  prove  the  offence  U/S  3(a)  R.P.(U.P.)  against 
accused Md. Kasem Ali.

14.   Accused Md. Mamtaz Ali, Md. Siddik Ali and Md. Riyaz Ali are acquitted 
of the case and set at liberty henceforth. Accused Md. Kasem Ali is convicted 
U/S 3(a) R.P.(U.P.) Act and accordingly his conviction is altered to Sec. 3(b) 
R.P.(U.P.) Act due to previous conviction.

15.    The  accused  is  not  granted  the benefit  of  probation  as  the  stolen 
materials are public property. 

16.    Heard  the  accused  person on the  point  of  sentence.  The  accused 
submitted that he is the sole earning member of the family and is in the deep 
clutches of poverty. So he prayed for leniency.

17.  Considering the plea of the accused, long pendency and circumstances of 
the case, I opt to take a lenient approach in sentencing the accused and 
sentence the accused person to undergo simple imprisonment (S.I.)  for 6 
(six) months and with fine of Rs.3000/- in default S.I. for another 30 days. 
Period already undergone in jail hazot shall be set off.

18. Seized materials are returned to the concerned Railway department.  

19. Bail bonds stand cancelled and the bailor discharged from liabilities.
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20. Furnish free copy of judgement to the accused person.

21. Given under my hand and seal of this court on this 17th of July 2017 at 
Guwahati.        

                                                                     

                                                                      Sri Devojyoti Bhuyan, AJS

     Special Railway Magistrate,Guwahati
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Appendix of the CR case no. 05/11

Prosecution Evidence (6 Nos.)
  1. PW-1 Sri Jayanta Das. 
  2. PW-2 Sri Manoj Kr. Das.
  3. PW-3 Sri Gautam Malakar.
  4. PW-4 Sri C.M. Naidu.

5. PW-5 Sri Binod Baishya.
6. PW-6 Sri D.K. Boro.
7. PW-7 Sri Pranab Kalita.
8. PW-8 Md. Salam Ahmed. 

  9. PW-9 Sri Karuna Lahkar.
10. PW-10 Sri Ranjit Kr. Bezbaruah.
Defence Evidence 
None
Court Evidence

  None
Documents Exhibited by Prosecution.

  Exhibit 1 Seizure List.
  Exhibit 2 Complaint.

Exhibit 3 Confessional Statement of the accused Kasem Ali.
Exhibit 4 & 5 Material Certificate.
Exhibit 6 to 35 Theft Memo & F.I.R.
Exhibit 36 Seizure List of documents.
Exhibit 37 Expert Certificate.
Exhibit 38 Prosecution Report.
Exhibit 39 Confessional Statement of accused Mamtaz Ali.
Exhibit 40 Address Proof of accused Siddik Ali and Riaz Ali.
Exhibit 41 Shop ownership certificate of Kasem Ali.
Exhibit 42 Seizure List of documents.
Exhibit 43 Certified copy of Judgment and Order of case no.CR 40/02.

  Material Exhibit 
Mat. Exhibit 1 to 21 : ERC, Metal Liner, Rail Screw, Dog Spike, Two-way Key, 
Anchor, Loose Jaw, Fish Bolt, MSBP, ACBP, 52 kg Rail, 50 Lbs Rail, Juggle Fish 
Plate, CST-9 Pot, T-Bolt, 4 Quad Cable, Brake Beam, Brake Block and Axel 
Protector.
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