
IN THECOURT OF THE SESSIONS JUDGE: KAMRUP (M), 
AT GUWAHATI

Present:  Shri S.P. Moitra,
    Sessions Judge
    Kamrup(M), Guwahati 

Criminal (Appeal)  No. 2/2017

 This Appeal has been filed challenging the Judgment and Order dated 

16.12.2016, passed by Smti. S. Bharadwaj,  learned  Judicial Magistrate 1st Class, 

Kamrup  (M),  Guwahati   in  G.R.  Case  No.  2524/2015,  convicting  the 

accused/appellant under Section 323 of IPC and sentenced him to pay a fine of 

Rs. 700/- and in default undergo simple imprisonment for 13 days. 

   Shri Jogen Das

….............Accused/Appellant

− Vs -

        State of Assam 

−

Appearance for the Parties:

For  the appellant:  Shri T.N. Das, Learned Advocate.

For the State   : Shri H.K Deka, Learned Public Prosecutor. 

Date of Argument   : 11.07.2017

Date of Judgment       : 19.07.2017

                                 J  U  D  G  M  E  N  T

1. This appeal is directed against the judgment and order dated 16.12.2016 

passed by Smti.  S Bharadwaj,  JMFC Kamrup(M) at Guwahati  in GR Case No. 

2524/2015  convicting the  accused/appellant  Shri  Jogen Das u/s  323 IPC and 

sentencing him to a fine of Rs. 700/-, in default, to undergo simple imprisonment 

for 13 days. 



2. Brief facts of the case of the prosecution, as emerged from the FIR (Ext-

1) lodged by the informant Santanu Saikia are that on 11.3.2015 at about 8.30 

A.M.,  while  the  informant  brought  out  his  vehicle  for  taking  his  daughter  to 

school,  suddenly  the  accused  person  assaulted  him  on  the  ground  that  he 

(informant)  had parked  his  vehicle  in  front  of  the  gate  of  the  said  accused 

person. The said accused person voluntarily caused him hurt with his footwear 

and thereby injured his left  eye.  The accused person further uttered obscene 

words towards his wife and his daughter, who were in the vehicle.

3. On  the  basis  of  the  said  FIR,  Chandmari  P.S  Case  no.  174/15  was 

registered u/s 323/294/506 IPC. After investigation of the case, Charge Sheet 

was submitted by the I/O against the accused/appellant u/s 323/294/506 IPC. 

After  appearance  of  the  accused,  particulars  of  offences  punishable  u/s 

323/294/506 of the IPC were explained to the accused to which he pleaded not 

guilty and stood to face the trial. In  course of  trial, prosecution examined, as 

many as, 6 witnesses on its behalf, including the  I/O and the M/O. Prosecution 

also exhibited three documents.  Defence plea was of complete denial of any 

guilt. Statement of the accused person was recorded u/s 313 CrPC. Defence also 

examined one more witness on its behalf. At the conclusion of the trial, learned 

Court  below passed  the   impugned  judgment  and   order  dated  16.12.2016, 

convicting the accused u/s 323 of the IPC and sentenced him to a fine of Rs. 

700/- in default,  to simple imprisonment for 13 days.

4. Being highly aggrieved by and dissatisfied with the aforesaid  judgment 

and order dated 16.12.2016, accused/ appellant preferred the present appeal on 

the grounds set forth in the memo of Appeal. 

5. Now while arguing the case for the appellant/convict, the learned Counsel 

forcefully submitted that the learned trial Court failed to appreciate the evidence 

on record in its proper perspective, both in law and in facts. He also submitted 

that there is absolutely no acceptable evidence to connect the convict/appellant 

with  the  alleged  offence.  Further  argument  of  the  learned  Counsel  for  the 

appellantis that while passing the impugned judgement, the learned trial Court 

did not act in a fair manner and did not consider anything, raised or argued, by 

the Counsel for the accused person. It is submitted that the evidence on record 

does not warrant any conviction of the appellant under section 323 of the IPC. It 

is further argued that the learned trial Court did not even consider the statement 

of the accused, recorded under section 313 of the Cr.P.C. The learned Counsel 



for  the  appellant/convict  concluded  his  argument,  by  submitting  that  the 

impugned judgement has no merit and hence it requires to be set aside. 

6. On  the  contrary,  the  learned  public  prosecutor  argued  that  the 

prosecution  successfullyestablished  the  guilt  of  the  accused  beyond  all 

reasonable  doubt.  He  submitted  that  all  the  witnesses,  including  the  victim, 

corroborated the testimonies of each other and the defence could not disprove 

their evidence. The learned public prosecutor also submitted that in view of the 

evidence on record, there is no scope for interference by this Court. 

7. In the light of the argument, advanced by the learned Counsel for the 

parties, the following pointsare formulated for determination: –

(I)               Whether the impugned judgement of conviction is 

based on evidence on record, both oral and documentary?

(II)            Whether there is any scope for interference in in the 

impugned judgement and order passed by the learned trial Court?

 POINT NO.(I) and POINT NO. (II)

8. While passing the impugned judgement of conviction and sentence, the 

learned  trial  Court  discussed  the  evidence  of  the  prosecution  side  in  detail. 

However, to determine the point in question, I find the need to re appreciate the 

evidence on record.

9. PW1 SantanuSaikia is the informant/victim of the alleged occurrence. He 

testified  that  on  11/03/2015,  at  about  8:30  AM,  the  informant/victim  was 

bringing out his vehicle from his gate in front of the house and as a result, the 

accused person could not bring out his vehicle and then without any provocation, 

assaulted him with his footwear. The witness deposed that he received injury at 

his  left  eye and was examined by the  doctor.  During cross  examination,  the 

witness admitted that his gate is separate than the accused. He also admitted 

that his gate is situated at the back side of the house. He admitted that when the 

accused person tried to bring out his scooter, he could not do it, as the vehicle of 

the informant was parked there, in front of the gate of the accused.

10. PW2  GaganBaishya  is  a  neighbour  of  both  the  accused  and  the 

informant/victim  and  he  lent  corroboration  to  the  testimony  of  the 

informant/victim, by testifying that on 11/03/2015, at about 8:30 AM, he came to 

open his shop and then saw the accused person to assault the informant with his 

footwear. During cross examination, the witness admitted that the relationship in 



between the informant and the accused person was strained from before. He 

also made it clear that at the time of the occurrence, the informant parked his 

vehicle, in front of the gate of the accused person.

11.          PW3  Kokil  Chandra  Das  also  corroborated  the  testimony  of  other 

prosecution  witnesses,  by  stating  that  on  11/03/2015,  at  about  8:30  AM,  a 

quarrel  was  picked  up  in  between  the  informant  and  the  accused  person, 

regarding parking of vehicle and the accused person assaulted the informant with 

his footwear. The defence could not disprove his evidence.

12. PW4 AnjanJyotiDeka too lent support to the testimony of the informant 

and deposed that the occurrence took place on one day in March, 2015, at about 

8:20 AM at JyotinagarTiniali. He testified that on that day, he saw the informant 

to park his vehicle, in front of the gate of the accused and then the accused 

person  abused him in  filthy  languages  and thereafter  assaulted him with  his 

footwear. The defence also could not disprove his evidence.

13. Thus, I find that there is sufficient corroboration in the testimonies of all  

the prosecution witnesses to the effect that on that particular day, at about 8:30 

AM, a quarrel was picked up in between the accused and the informant and the 

accused person assaulted the victim with his footwear.

14. The oral testimonies of the witnesses, received further corroboration from 

the testimony of Dr. N. D. Sarma. He testified that on 11/03/2015, the medical 

examination of the informant/victim was done by the junior doctors and they 

found that there was a swelling near left eye. He testified that the injury was 

simple, caused by blunt weapon. He proved the medico – legal report as Exhibit 

2.

15. On the contrary, the defence adduced the evidence of Happy Moni Das 

(DW1), the daughter of the accused person. In her testimony, the said witness 

stated that on 11/03/2015, at about 8:20 AM, her father was taking her and her 

brother to the school. She stated that she had her examination on that day and 

while her father tried to drive out his vehicle, he saw that in front of the gate, the 

informant parked his vehicle. She further stated that as she was getting late, her 

father requested the informant to remove the vehicle from in front of the gate, 

but the informant abused him in filthy languages.  She also deposed that the 

informant caught hold of the collar of the shirt of her father and then her father 

removed the hand of the informant forcefully. She added that at that time the 

informant received hurt by his own hand.



16. The learned trial Court while discussing on the evidence of the parties, 

discussed in detail the evidence on record. The learned trial Court also came to 

the conclusion that the offence under section 294/506 of the IPC was not proved 

against the accused person. But at the same time, the learned trial Court held 

the accused person is guilty for committing the offence under section 323 of the 

IPC. Now, while re appreciating the evidence on record,  I  find that although 

there  is  sufficient  corroboration  that  the  accused  person  caused  hurt  to  the 

informant, but at the same time, it is also evident that the informant himself 

invited the quarrel by parking his vehicle in front of the gate of the accused 

person. It is also evident from the testimonies of both the sides, including the 

evidence of the informant/ victim that due to such parking of the vehicle in front  

of the gate of the accused, the vehicle of the accused person could not come 

out. DW1 made it specific that she had her examination in the school on that day 

and as she was getting late, her father requested the informant to remove the 

vehicle. It is also evident that the informant did not remove the vehicle. DW1 

also made it clear that the informant used filthy languages against her father, 

when  he  requested  the  informant  to  remove  the  vehicle.  Thus,  there  was 

provocation  on  the part  of  the  informant and as such although the accused 

person  voluntarily  caused hurt  to  the  informant,  it  was  on  provocation.  The 

learned trial Court, while appreciating the evidence of both the sides, failed to 

take notice  of  the  said  fact  of  provocation  and convicted  the accused under 

section 323 of the IPC. In my considered opinion, the conviction of the accused 

person  under  section  323  of  the  IPC  was  not  just  and proper.  Instead,  the 

conviction ought to have given under section 334 of the IPC. Since it is a minor 

offence, in comparison to charge under section 323 of the IPC, there is no legal 

impediment in giving conviction under the said section of law, without framing 

any formal charge under section 334 of the IPC. I also find that the accused 

person has no past record of his involvement in any criminal activities. Hence, 

considering the nature, circumstances and gravity of the offence, I find that it is 

a fit case where the benefits of the Probation of Offenders Act can be extended 

to the convict/appellant.

17. In  view  of  the  discussions  made  about,  the  impugned  judgement  of 

conviction and sentence, dated 16/12/2016, passed by Smti Sabita Bharadwaj, 

JMFC, Kamrup (Metro) is hereby modified. The conviction of accused Jogen Das 

under  section  323  of  the  IPC  is  modified  and  the  said  accused/appellant  is 

convicted  under  section  334  of  the  IPC.  The sentence  is  also  modified.  The 



convict/appellant is released after due admonition under the provision of Section 

3 of the Probation of Offenders Act.

18. The appeal  is accordingly partly allowed on contest,  however,  without 

cost.

19. Return the LCR along with a copy of this judgment to the Court below, 

immediately.

20. Signed, sealed and delivered in the open Court on this the 19 th  day of 

July, 2017 at Guwahati.

                                        
     (S.P. Moitra)  
     Sessions Judge  
Kamrup (Metro) Guwahati

Dictated & corrected by me.

         ( S.P. Moitra )
        Sessions Judge                        
   Kamrup (Metro) Guwahati


