
HIGH COURT FORM NO.3(J)

HEADING OF JUDGMENT IN APPEAL

Dist : Kamrup (M) 

IN THE COURT OF ADDITIONAL DISTRICT JUDGE NO.1 KAMRUP (M) 

GUWAHATI

Present : Shri C. Das,

    Addl. Dist. Judge No.1,

    Kamrup (M) Guwahati

Title Appeal No.180/13

This the day, 21st July, 2017

1. Sri Sachin Ch. Kakati @

    Sachin Kakati

2. Sri Mridul Ch. Kakati

..... Appellants

-versus-

 1. Smti. Deepa Sarma

...... Respondent

2. Smti. Minoti Deka

3. Smti. Bobly Tamuli

..... Proforma Respondents

The appeal coming on for final hearing on 28/4/17, 17/5/17, 2/6/17, 19/6/17, 

30/6/17,  4/7/17, 17/7/17 in presence of ;



Mr. H. Nath, J.J. Deka, Advocates for the appellants

Mr. R.K. Goswami, Advocate for the respondent

And  having  stood  for  consideration  to  this  day,  the  court  delivered  the 

following judgment ;

JUDGMENT

1. This appeal is filed u/s 96(1) r/w Order 41 Rule 1 of CPC., by the 

appellants against the judgment and decree dated 5/9/13, passed learned Munsiff 

No.4 Kamrup (M) Guwahati in TS No.355/10 whereby the suit of the respondent 
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was dismissed alongwith the counter claim of the appellants.  

2. The case of the appellants briefly, is that the respondent filed the suit 

for  declaration  and  partition  while  the  appellants  lodged  a  counter-claim  for 

declaration with recovery of rent and ejectment. It is stated by the respondent as 

plaintiff  that she is the legitimate married daughter of late Moniram Koch and late 

Chitra  Koch  and  they  have  left  behind  two  sons  and  three  daughters  including 

herself. All of them are married and the legal heirs of the deceased persons. Late 

Moniram Koch was the original possessor of a plot of land measuring 1 katha, 5 

lechas covered by Dag no.1197(old)/ 2578 (new) KP Patta no.865(old)/ 2578(new) 

situated at village- Sarania 2nd part, under mouza- Ulubari in the district of Kamrup 

(M) Assam which is the suit land.  The plaintiff married in the year 1986 and at that  

point of time, her father allowed her to live in the suit land alongwith her family. For 



their livelihood, she opened a scooter repairing workshop in the suit premsies with 

due permission from her deceased father and she obtained trade license from GMC 

to run  the business. In this way, the suit land was enjoyed by the plaitiff and the  

defedants mutually. Moreover, the mother of the plaintiff and the defendants used to 

stay with her till death in the year 2005. After death of her mother, the plaintiff shifted  

her residence to a tenanted premsies as the defendant no.2 became hostitle for her 

such  occupation  on  the  suit  land.  Howver,  the  plaintiff  continued to  operate  her 

scooter repairing business from the suit land as the deceased father allotted her the 

space out of love and affection to the plaintiff. But the suit land is yet to be partitioned 

amongst the legal heirs oflate Moniram Koch. 

3. It is stated by the paintiff further that on 30/7/10 and on subsequent 

dates, she approached the defendants for family settlement and partition but they 

refused to agree with such proposal. Instead of that the defendant no.2 demanded 

her house rent for running of  her said wrokshop on the suit  land. The plaintiff  is  

governed by Hindu faith and religion and the legal heir of the deceased and so, she  

is entitled to inherit  the property  left  by her father as laid down u/s  8/9 of  Hindu 

Succession Act, 1956. In view of above facts and circumstances, she is entitled to 

get one sixth share of the suit land and partition as the legal heir and successor of 

late Moniram Koch. 

4. The  appellants  as  defendants  contested  the  suit  by  filing  written 

statement alongwith a counter claim. The defendants contended inter-alia that the 

deceased father of the plaintiff and them late Moniram Koch gifted the suit land by 

executing registered gift deed no.3224 dated 4/6/91.  It is stated by the defendants 
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that at the time of marriage, the plaintiff was in tender age and her husband was from 

Bihar and as such, the parents of the plaintiff allowed her to stay in the suit land. The 

husband of the plaintiff used to stay in the garage due to lack of accomodation. After  

death of thier mother, the defendant no.2 requested the plaintiff to vacate the living 

room. On the other hand, the husband of the plaintiff started to pay rent of Rs.1,000/-  

per  month for  the garage to the defendant no.2 after  death of  the mother of  the 

plaintiff. Till 2008, the plaintiff was resided in the rented premises. In the year 2010,  

the husband of the plaintiff left for Bihar and thereafter, the plaintiff started to run the 

garage  but  she  did  not  pay  the  monthly  rent  since  January,  2010.  Hence  the 

defendant no.1 and 2 filed the counter claim, praying for declaration of right, title and 

interest of them over the suit land and permanent injunction and also, for ejectment  

of the plaintiff from the suit land and for recovery of arrear rent of Rs.17,600/- along 

with interest. Another defendant no.3 and 4 did not contest the suit of the plaintiff and 

as such, the suit was proceeded ex -parte against them. 

5. After  considering  the  pleadings  of  the  parties,  learned  trial  court 

framed the following issues in the suit ;

ISSUES

1] Whether the suit is maintainable ?

2] Whether the counter claim is maintainable ?

3] Whether the suit and the counter claim is barred by limitation ?

4] Whether the suit property is a joint property and if yes, whether the   

    plaintiff is entitled to claim partition of the suit property ?

5] Whether the suit property was gifted to the defendant no.1 and 2 by way  



of gift deed no.3224 dated 4/6/91 and if yes, the defendant no.1 and 2     

have acquired right, title and interest over the suit land ?

6] Whether the plaintiff is a tenant in respect of schedule -X(1) of the   

     counter claim under the defendant no.1 and 2 ?

7] Whether the plaintiff is a defaulter in respect of payment of rent of the   

    schedule-X(1) premises ?

8] Whether the parties are entitled to the respective reliefs as prayed for in  

the plaint and the counter claim ?

9] To what relief/ reliefs, if any, the parties are entitled to ?  

6. During the trial of the suit, the plaintiff examined one witness while the 

contesting defendants examined three witnesses for their respective cases and 
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produced some documents. After hearing the argument of the parties, learned trial 

court  passed the impugned judgment and decree.  Being highly  aggrieved at  and 

dissatisfied with the impugned judgment and decree dated 5/9/13, passed by learned 

trial court, dismissing the counter claim of them without cost, the appellants preferred 

the  appeal  on  the  grounds  as  stated  in  the  memo of  the  appeal.  The  grounds 

particularly,  is  that  the  impugned  judgment  and  decree  suffers  from  various 

infirmities, resulting in miscarriage of justice and that learned trial court committed 

grave error  of  law and on  facts in the impugned judgment and decree and that  

learned  trial  court  failed  to  appriciate  the  evidence  on  record  in  the  proper 

prospective and arrived at a wrong, illegal and perverse finding.

7.  And that learned trial court failed to consider that the suit land have 



been duly gifted to the appellants by their father Moniram Koch vide a registered gift  

deed no.3224 dated 4/6/91 in presence of witnesses and the appellants also, duly  

accepted the gift  and hence,  learned trial  court  ought  to  have passed a decree, 

declaring right, title and interest of the appellants over the suit land and that learned 

trial court failed to appriciate properly the pleadings and the evidence adduced by the 

parties and came to a wrong and erroneous findings by holding that the appellants 

have not  exhibited any  land document  to  show that  late  Moniram Koch was the 

actual owner of the suit land whereas it is the pleaded case of both the parties that 

late Moniram Koch was the absolute owner of the suit  land and that learned trial  

court failed to consider that the plaintiff/  respondent no.1 failed to file any written 

statement against the counter claim filed  by the appellants / defendant no.1 and 2 

while the plaintiff had not challenged the gift deed no.3224 in any manner and under  

that circumstances, learned trial court ought to have decreed the counter claim filed 

by the appellants and that learned trial court committed grave error of law and came 

to a wrong and erroneous finding by holding that the defendants failed to call the 

Sub-Registrar to prove the gift deed no.3224 dated 4/6/91 thereby, failed to consider 

that the defendants/ appellants have exhibited the original gift deed no.3224 as Ext.C 

and  proved  the  same by  adducing  cogent  evidence  and  that  learned  trial  court 

committed grave error of law while deciding the issue no.6 and 7 by holding that the 

deceased father Moniram Koch was the predecessor of the suit land so as legal heir,  

she can live at her father's property, so there is no question of landlord and tenant  

relation arose but learned trial court failed to consider that the husband of the plaintiff 

took on rent the gargare -schedule X-1 and thereafter, the same was occupied by the 

plaintiff/ respondent no.1 and started to run the garage but has not paid the monthly 

rent since January, 2010.
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8. And that learned trial court failed to consider that the appellant no.2 

as DW1 specifically stated in his evidence as well as, in cross-examination that the 

husband of the plaintiff was the tenant in respect of the garage -schedule X-1 which 

was corroborated by DW2 and that learned trial court failed to consider that after the 

gift made by late Moniram Koch in favour of the appellants, the plaintiff/ respondent  

no.1 has no authority to remain in occupation of the schedule X-1 premises as a co-

owner and moreover, the plaintiff failed to prove that she has been paying the rent to 

the appellants since the month  of January, 2010 and therefore, learned trial court  

ought to have passed a decree declaring the right, title of the appellants/ defendants 

and for recovery of possession as the plaintiff established herself to be a trespasser 

and that learned trial court did not appreciate properly the evidence adduced by the  

appellants/ defendants as the counter claimants more particularly, the evidence of 

DW2 and 3 and came to a wrong and erroneous finding by perfunctorily holding that  

the counter claimants are not entitled to any relief as prayed for in the counter claim 

and hence, the impugned judgment and decree is bad in law and is liable to be set 

aside.  

9. I have heard learned counsel for the appellants and the respondent 

and perused the impugned judgment with the record. 

10. Learned  counsel  for  the  appellants  mainly  assailed  the  impugned 

judgment by submitting that the respondent no.1 never filed any written statement 

against the counter-claim submitted by the appellants as well as, gift deed that was 

executed  by  late  Moniram  Koch  in  favour  of  the  appellants  which  was  not 

considereed properly by the learned trial court. He submitted further that after death 



of  the mother  of  the parties,  the husband of  the respondent  no.1 started to  pay 

monthly rent of Rs.600/- per month to the appellant no.2 in respect of the occupation 

of the garage, built on the suit land but thereafter, the plaintiff did not pay the rent 

since January, 2010 and as such, the plaintiff  is liable to be evicted from the suit 

premises for defaulting in payment of monthly rent. He further submitted that since 

the counter-claim of the appellants was not challenged, the learned trial court ought 

to  have  allowed  it  and  failure  to  do  so,  requires  interference  of  the  impugned 

judgment and decree. 

11. He relied the decision reported in  2006 (1) GLT 161 Bhupati 

Bhushan Dey vs. Julphi Begum & ors. Lrs of Ataur Rahman  wherein it 

was held that under Order 7 Rule 7 CPC it is stipulated that even if a general or other  

relief is not being specifically sought for the plaint, such relief can always be granted  

by the 
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court as if  it  had been prayed for.  If  the relief  claimed in the plaint is not wholly  

sufficient or appropriate, the court has, under Order 7 Rule 7 CPC., the power to  

grant  the proper relief  according to the attending facts  and circumstances of  the  

case. 

12. In  AIR  1982  Patna  42  Kashi  Choudhury  vs.  Mujataba 

Hassan & anr.,  the ratio of the decision is that in a suit for ejectment of a tenant, if  

the plaintiff fails to prove the relationship of landlord and tenant but proves his title,  

the court has the discretion under Order 7 Rule 7 CPC to grant equitable relief of  

ejectment  on  the  basis  of  title  provided  that  the  paintiff  has  done  nothing  but  

disqualified himself from receiving an equitable relief and the issue of the title has  

been raised and fairly tried.  

13. Per contra, learned counsel for the respondent no.1 submitted that 

the plaintiff as respondent no.1 was not a tenant under the appellants neither she is 



liable to pay any rent for the garage which is on the land of her father inasmuch as, 

the plaintiff had no knowledge of the gift deed executed by her father late Moniram 

Koch. It is submitted that the respondent no.1 was allowed to occupy a portion of the 

suit land after her marriage by her deceased father to run a garage for livelihood and 

as such, she has been in occupation of the same as she has right to stay on the  

father's property and therefore, there is no error in the findings of the learned trial 

court in the impugned judgment and decree. 

14. In the light of above contentions of the parties, the following points are 

taken to be determined in this appeal ; 

              Point No.1 :- Whether the suit property was gifted to the defendant no.1 

            and 2/ appellant no.1 and 2 by way  of gift deed 

no.3224 dated             4/6/91 and if yes, the appellants/ defendant no.1 and 2 

have             acquired right, title and interest over the suit land ?

Point No.2 :- Whether the plaintiff/ defendant no.1 is a tenant in respect of 

           schedule -X(1) of the counter-claim under the defendant no.1 

           and 2 and the plaintiff/ defendant no.1 is a defaulter in respect 

           of payment of rent of the schedule-X(1) premises ?

Point No.3 :- Whether the defendant no.1 is liable to be ejected from the 

           suit property ?

Decision and Reason Therefore :
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15. From the pleadings of the parties, it appears that there is no dispute 

that the suit land/ property is originally owned and possessed by late Moniram Koch 

who was the father of both sides. The suit land is measured 1 katha 5 lechas covered 

by  Dag  no.1197(Old),  2578(New),  KP  Patta  No.865(Old),  874(New)  under  the 

village- Sarania 2nd part, of mouza- Ulubari in the district of Kamrup (M), Assam. 

Late Moniram Koch left behind two sons(appellants) and three daughters- icluding 

the respondent no.1 and other two proforma respondents. The proforma respondents 

have not claimed anything out of the suit land. All the daughters are married persons. 

The respondent claimed that the suit land belongs to her father and as such, it is a  

joint property and she is entitled to a part/ inherit thereof as legal heir and claimed for 

its  partition  among  the  legal  heirs  of  late  Moniram  Koch.  The  evidence  of  the 

respondent no.1 supported the same. But the appellants as defendants alleged that 

the suit land is already gifted to the sons by late Moniram Koch(Kakati) during his life 

time.  

16. The  appellants  through  DW1  produced  and  proved  the  gift  deed 

no.3224 dated 4/6/91 executed by  late  Moniram Koch vide Ext.C.  On peursal  of 

Ext.C, it appears that the suit land was gifted to the appellants by thier father late 

Moniram Koch(Kakati) on 4/6/91 by a regsitered gift deed. The appellants claimed 

the suit land by the counter-claim on the stength of Ext.C. DW1 proved the Ext.C. But 

admittedly  the  respondent/  plaintiff  never  challenged  the  counter-claim  of  the 

appellants neither the Ext.C. However, the PW1 admitted in her cross-examination 

that she was not aware of the fact that her father gifted the suit land to the appellants/ 

defendants  earlier.  The  plaintiff  did  not  claim  anything  against  the  Ext.C  for  its 

cancellation.  Thus  it  is  aboundently  clear  that  the  suit  land  was  gifted  to  the 

appellants by Ext.C and as such, they are the absolute owners of the suit land. By 



virtue of Ext.C, the suitland is neither a joint property of legal heirs of late Moniram 

Koch (Kakati) nor it can be subjected to partition. Now on the strength of Ext.C, the 

appellants  have  acquired  right,  title  and  interest  over  the  suit  land.  Hence  the 

defendants cannot inherit the same as legal heirs of late father. In view of above, the 

counter-claim of the appellants ought to have allowed by learned trial court. The point 

no.1 is therefore, decided in affirmative and in favour of the appellants.  

17. The respondent no.1 as PW1 in her  evidence shows that  she got 

married in the year 1986 with Sri Nagindu Sarma who belonged to the state of Bihar. 

Her father allotted a space to open a scooter repairing garage on the south-east 

portion of the suit land. Behind the scooter garage, she used to live with her 
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family.   In the cross-examination,  she stated that  she could not  remember  if  her  

husband  paid  any  rent  for  the  garrage.  But  she  denied  that  her  husband  paid 

Rs.1,000/- as rent for the garrage. 

18. On the other hand, the claim of the appellants is that the husband of 

the defendant no.1 took on rent southern side of the suit  land in 1984 to open a 

scooter reparing garage at the rate of Rs.600/- per month. The rent was paid to his  

mother. After marriage, his parents allowed the respondent no.1 to stay in the suit  

premises. DW2 and 3 stated it was the husband of the respondent no.1 who paid the 

rent.  It is  admitted fact that the tenanted premises was built  by late father of the 

parties. There is no evidence that the appellants collected rent from the husband of  

the respondent no.1 at  any point  of  time. It  is  also,  not  disputed that  initially  the 

husband of the respondent no.1 took the tenanted premises on rent before marrying 



the respondent no.1.  Since the husband of the respondent no.1 came from Bihar,  

late Moniram Koch(Kakati) allowed the respondent no.1 with her husband to stay at 

the suit premises. Perhaps, due to the reason that the husband of the respondent 

no.1, being from Bihar,  had no alternative accomodation for his wife. Under such 

circumstances, it cannot be accepted that late Moniram Koch (Kakati) collected rent  

from his newly married daughter and son-in-law. Moreover, the appellants failed to 

produce any other reliable evidence and document to prove the fact that there exists  

landlord – tenant relationship between them with the respondent no.1.  Hence it is  

held that the respondent no.1 is not a tenant under the appellants and as such, she is 

not  a defaulter  of  rent  of  suit  premises. Accordingly,  the point  no.2 is decided in 

negative. 

19. But apart from circumstances, it cannot be denied the right, title and 

interest  of  the  appellants  over  the  suit  land  which  derived  by  virtue  of  Ext.C. 

Therefore, they have exclusive right to enjoy over the suit land. After execution of gift  

by the late father of the parties vide Ext.C, the suit land does not remain as the joint  

property of the parties. The plaintiff/ respondent no.1 though as a daughter and legal  

heir  of her father, cannot claim the suit  land.  Admittedly, the respondent no.1 is  

residing on the house which is situated on the suit land. She is found to be not a 

tenant of the appellants. The respondent no.1 therefore, is not entitled to stay in the 

suit land.  Unless permitted by the appellants, the respondent no.1 has no right, title 

and interest and to occupy over the suit land due to Ext.C. She becomes a stranger 

in the suit land.  Her possession over suit land is not lawful in the eye of law.  The 

plaintiff/ respondent no.1 has no right to interfere with possession of the suit land in 

schedule- X(1) by the appellants in any manner. Under 
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the above facts and circumstances of the case, therefore, the plaintiff/  respondent 

no.1 is liable to be evicted from the suit land. In the light of law laid down in Kashi 

Choudhury  case (supra), the appellants are entiled to evict the respondent no.1 

from the suit premises in schedule-X(1) of the counter-claim as they are able to prove 

their right, title and interest over the suit land. As such, the point no.3 is decided in 

affirmative. 

20. In the result,  the appeal is partly allowed. The impugned judgment 

and decree  passed by  learned  trial  court  is  set  aside.  The  counter-claim of  the 

appellants is partly allowed with following reliefs :

1] It is declared that the appellants have right, title and interest over the suit 

land as described in schedule-X to the counter-claim ;

2] The respondent no.1/ plaintiff or ant other persons on her behalf has no 

right to  interfere with possession of the appellants over the suit premises ;

3]  The appellants are entitled to recover possession over the suit  land as 

described in schedule-X(1) to the counter-claim by evicting the plaintiff/ respondent 

no.1 therefrom ;

21. Accordingly, prepare a decree. No order as to the cost. Send back the 

record to the learned trial court immediately. 

22. Given under the hand and seal of this court on this 21st day of July,  



2017. 

Dictated and corrected by me :

Shri C. Das,

Addl. District Judge No.1,            Addl. District Judge No.1

  Kamrup (M) Guwahati              Kamrup (M) Guwahati


