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IN THE COURT OF SPECIAL RAILWAY MAGISTRATE, KAMRUP

C.R. CASE 6/10

State

-Vs-

Sri Dharmu @ Dharamjit Jaiswal

PRESENT : Sri Devojyoti Bhuyan, 
Special Railway Magistrate 1st class, 
Guwahati

For the Prosecution : Sri Swatantra Kumar 
Learned P.P/N.F.Rly/GHY

For the accused person : Sri Manoj Sarma
Learned Counsel

Date of prosecution evidence :04-03-2017, 29-03-2017, 06-05-2017
and 24-05-2017 

Date of Argument : 13-07-2017

Date of Judgment : 25-07-2017

U/S 3(a) Railway Property (Unlawful Possession)

Judgment

1.  The case of the prosecution in brief is that on 05-03-2010 at around 15:20 
hours  Sri  D.  N.  Sharma SIPF/NGC(P)  alongwith staff  arrested one person 
namely  Amjad  Ali  aged  about  21  yrs,  S/O  Late  Gafur  Ali  of  Changsari 
Dhopatory  near  Bazar,  PS-  Changsari,  Dist-  Kamrup  Assam with  unlawful 
possession of two nos. railway coach fan and 01 no. screw driver inside the 
coach no.  NFSCN (SL)-  6755  (Empty)  of  Train  No.  2507/2508 Ernakulam 
Express  which  stabled at  up  yard New Guwahati.  Further  on the leading 
statement of Amjad Ali further searched was conducted by Sri D.N. Sharma 
SIPF/NGC(P) and staff at the scrap damp of one Dharma Jaiswal situated at 
Last Gate, Noonmati Dist- Kamrup (Assam) from 15:45 hours to 16:30 hours 
where  another  2  nos.  railway  coach fan  and  8  nos.  two  way  keys  were 
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recovered from the scrap damp which seized at about 16:35 hours of 05-03-
2010  and  subsequently  arrested  accused  person.  Then  Shri  D.N.Sharma 
SIPF/NGC(P)  lodged  a  written  complaint  to  OC/RPF/NGC(P)  with  the 
production of two arrested person and seized railway materials. On the basis 
of it, OC/RPF/NGC(P) registered a case vide no. 1(3)10 U/S 3(a) R.P.(U.P.) Act 
dated  05-03-2010  at  RPF  post  NGC(P)  and  endorsed  to  Sri  N.  B.  Singh 
SIPF/NGC(P) for enquiry and submit report.  

2.  After the completion of the enquiry of this case the enquiry officer (E.O.) 
submitted the prosecution report against the accused person U/S 3(a) of R.P.
(UP) Act. Finding a prima facie material  this court took cognizance of the 
offence. After hearing both sides this court framed charge U/S 3(a) of R.P.
(UP) and the particulars of the offence were read over and explained to the 
accused  person  after  furnishing  the  copies  to  which  accused  Amjad  Ali 
pleaded guilty and accused Dharmu Jaiswal @ Dharamjit Jaiswal pleaded not 
guilty and claimed to be tried.     

3. During trial to prove its case the prosecution examined 08 (eight) numbers 
of  witnesses  namely  PW-1  Sri  Dwijendra  Nath  Sarma;  PW-2  Sri  Ramani 
Malakar; PW-3 Sri Sankar Dutta; PW-4 Sri Ardhendu Chakraborty; PW-5 Sri 
N.Basanta  Singh;  PW-6 Sri  Krishna Puda Majhi;  PW-7 Sri  H.N.  Singh and 
PW-8 Sri Mukul Ch. Saloi as prosecution witness. Statement of the accused 
person U/S 313 Cr.P.C is recorded in a separate form, wherein he pleaded 
himself to be innocent. On the contrary the defence adduce none as defence 
witness. 

4. Heard the arguments of learned counsels on both sides. Gone through the 
evidence on record.

5. Points for determination:

    Whether  the  accused  person  on  05-07-2014  was  found  in  unlawful 
possession  of  Railway  property  kept  in  his  scrap  godown  at  Last  Gate, 
Noonmati suspected to be stolen and committed an offence u/s 3(a) R.P.(UP) 
Act or not?

6. Discussion, Decision and Reason Thereof:

     Now let  me at  the outset,  consider  the  evidence on record  before 
deciding the points for determination.

      PW1 in his  evidence deposed that on 05-03-2010 while serving as 
SI/RPF/NGC was conducting a surprised checking regarding frequent theft of 
coach fitting from NGC up yard along with HC/ Ramani Malakar and CT/ H. N. 
Singh. Thereafter at about afternoon 03:00 hours they heard some sound 
from stable wagon no. NFSCN(SL)6755. Then on checking the wagon they 
found one person was removing one fan with screw driver and one other fan 
being kept in a plastic bag. Thereafter they apprehended the person and on 
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interrogation  he  could  not  give  satisfactory  reply  with  admission  of 
committing the theft of the same. Then on verifying the coach fan found 
removal of total 4 nos. fans. The person disclosed his name as Amjad Ali and 
he seized (Exhibit 1) two nos. of recovered fans along with screw driver in 
presence of the accused person and available staff. Thereafter they brought 
the  person  along  with  seized  materials  to  the  post  and  on  further 
interrogation he stated that on the same day at about 02:00 hours of the day 
removed the 2 other fan from the wagon and sold it at the scrap shop of 
Dharma  Jaiswal  at  Rs.  200/-.  Accordingly  they  took  alongwith  them  the 
accused  person  and  conducted  search  at  the  scrap  shop  in  presence  of 
Dharma  Jaiswal  and  one  other  local  witness.  During  the  search  they 
recovered two nos. of railway coach fan and 8 nos. of two way key from the 
scrap shop and on interrogation regarding the recovered materials Dharma 
Jaiswal could not give satisfactory reply for which they seized (Exhibit 2) the 
recovered materials in presence of available witness. Thereafter he brought 
both the accused persons along with seized materials and produced before 
the IPF/NGC with a written complaint (Exhibit 3) for taking necessary action. 
He also prepared card labels (Exhibit 4 & 5) of the seized materials. He has 
seen both the accused persons in the court along with the seized materials. 
During cross examination he stated that he found writing in the sticker of the 
fan recovered from the possession of the accused Amjad Ali but did not found 
any writing in the sticker of the fan recovered from the possession of the 
accused  Dharma  Jaiswal.  Accused  Dharma  Jaiswal  stated  that  both  the 
recovered fans were received from Amjad Ali. He has not mentioned in his 
complaint that Dharama Jaiswal has received the fan from accused Amjad Ali. 
He denied the suggestion that Dharma Jaiswal has not received 2 nos. of fan 
from the accused Amjad Ali. He asked Dharma Jaiswal relating to the trade 
licence of the shop but he failed to produce the same. He did not recover any 
other materials from Amjad Ali except the screw driver with which the fan can 
be removed. There were 4 nos. of fans in the coach but they had seized only 
two nos. of fan during that time. He could not say the weight of the fan. 
There was no any other local person present during the seizure of the 2 nos. 
of fan from accused Amjad Ali. He denied the suggestion that accused Amjad 
Ali did not commit the theft of both the fans but has been falsely implicated 
into case as no one could be apprehended.          

      PW2 in his evidence deposed that on 05-03-2010 while discharging duty 
from morning  06:00  hours  to  evening  06:00  hours  at  NGC Up yard  and 
accompanied checking duty with SI/ D.N.Sarma and CT/ H. N. Singh at about 
03:00 PM hearing some sound at a stabled empty rack of Ernakulam Express 
and on checking saw that one person removing fan from there with screw 
driver  and  other  fan  was  being  kept  inside  a  plastic  bag.  Then  on 
interrogation to the person after detaining disclosed his name as Amjad Ali 
and thereafter SI/D.N.Sharma seized (Exhibit 1) both the fan (Material Exhibit 
1) along with screw driver. The accused person was then brought to RPF post 
along with seized materials. Thereafter Amjad Ali stated that he had stolen 
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other two fans from there and sold it in the godown of Dharma Jaiswal at 
Noonmati  Last  Gate.  Thereafter  they  took Amjad Ali  alongwith  them and 
attended the scrap shop. Then they called one local witness and in presence 
of Dharma Jaiswal search was conducted in the godown from where 2 nos. of 
fan (Material Exhibit 2) and 8 nos. of Two-way key (Material Exhibit 3) were 
recovered. Thereafter SI/ D. N. Sharma seized the recovered the materials 
and he put his signature in the seizure list [Exhibit 2(4)] and the card label 
[Exhibit  4(3)  &  5(3)]  alongwith  other  witnesses.  He  has  seen the  seized 
materials (Material Exhibit 1, 2 & 3) and both the accused persons in the 
court. During cross examination he stated that he did not know about the 
sticker there in the seized fan. He has seen the same kind of sticker in the fan 
recovered  from the  possession  of  Dharma  Jaiswal.  The  accused  Dharma 
Jaiswal did not tell from whom he has received the fan. The card label of the 
materials  was  prepared  in  their  office.  The  local  witness  Bhupen Baishya 
came  to  the  RPF  post  alongwith  them after  putting  his  signature  in  the 
seizure list.  He denied the suggestion that they took the signature of the 
accused persons at the post. They apprehended the accused Amjad Ali  at 
about 03:00 PM but he was inside the coach prior to it. The accused Amjad 
Ali stated that he has sold the fan to Dharma Jaiswal at about 02:00 PM. He 
denied  the  suggestion  that  he  was  not  present  at  the  spot  and  put  his 
signature in the seizure list at the RPF post.    

      PW3 in his  evidence deposed that on 05-03-2010 while serving as 
JE/TL/AC/NGC as per direction of his I/C conducted joint verification (Exhibit 
6) with RPF in a coach at NGC Up yard and found missing of 4 nos. of coach 
fan from there. Thereafter on 09-03-2010 as per letter of RPF he attended 
the RPF post NGC and examined the 4 nos. of coach fan where case no. was 
mentioned and card label was affixed to it. After examination he found that 
these were railway coach fan and were of same nature of the missing one. 
He put “SD” mark with white paint for further identification and also put his 
signature in the card label. Thereafter he issued material certificate (Exhibit 
7) of it on the basis of the examination. During cross examination he stated 
that  the said fan was missing from the coach on 05-03-2010. They have 
conducted joint inspection on the said date at the evening hours. He could 
know about missing of the fans after it was informed by the RPF. The joint 
spot verification was prepared by RPF and he put signature there. He has not 
mentioned in the certificate that the examined fans were the stolen one from 
the coach. He has mentioned about four items in his certificate. He did not 
remember if there was any marking in the fan. He did not mention about the 
specification of the fans in his certificate.       

      PW4 in his evidence deposed that on 16-03-2010 while discharging as 
JE/P-Way/NGC as per direction of his I/C he attended the RPF/Post/NGC and 
examined the case property of the case. He was shown 8 nos. of two way key 
where case no. 1(3)10 was mentioned and card label was affixed to it. After 
examination he found it  to be railway materials exclusively used in P-way 
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department. He put marking “AC” with white paint for further identification 
and put his signature [Exhibit 4(4)] in the card label. Thereafter he issued 
material certificate (Exhibit 8) of it. He has not seen the examined materials 
in the court. During cross examination he stated that the card label of the 
materials was affixed with the materials. He denied the suggestion that he 
has not examined the case property of this case.            

      PW5 in his  evidence deposed that on 05-03-2010 while serving as 
SI/RPF/NGC was endorsed a case vide no. 1(3)10 U/S 3(a) R.P.(U.P.)  Act 
dated 25-03-2010 by IPF/NGC for causing enquiry against a complaint lodged 
by Sri D. N. Sarma SI/RPF/NG regarding arrest of two accused person along 
with some stolen materials namely 4 nos. Railway coach fan and 8 nos. of 
Two-way key. After receiving of case dockets which include two seizure list, 
one complaint, two accused person namely Dharma Jaiswal and Amjad Ali  
along with seized materials he visited the place of occurrence and prepared 
rough sketch map (Exhibit 12 & 13) of both the places. He also conducted 
joint  verification  (Exhibit  6)  with  concerned  department  of  coach  no. 
NFSCN6755. Thereafter he examined both the accused persons and recorded 
their  statement  (Exhibit  10  &  11)  where  they  confessed  their  guilt  of 
committing theft and purchase of stolen railway materials. He got examined 
the  seized  materials  by  expert  of  concerned  department  and  obtained 
necessary  certificates  (Exhibit  7  &  8).  He  also  obtained  the  necessary 
certificate  (Exhibit  16)  of  the  accused  Dharma  Jaiswal  relating  to  his 
residential  proof  from  concerned  local  village  headman.  He  also  seized 
(Exhibit  15)  the  original  theft  memo  (Exhibit  14)  from  the  concerned 
department.  He  examined  all  the  relevant  PWs  relating  to  the  case  and 
finding prima facie materials against both the accused submitted prosecution 
report  (Exhibit  9)  U/S  3(a)  R.P.(U.P.)  Act  against  them.  During  cross 
examination he stated that he conducted the joint verification on the day of 
incident. There was no any independent witness present during the recording 
of the statement of the accused persons. He asked both the accused person 
if  they  understand  English  and  though  they  replied  that  they  were  not 
conversant to English still he recorded the statement in English. He denied 
the suggestion that as the colour of the ink of the signatures of the accused 
and the witness along with him were different so the signatures were taken 
on different dates. He denied the suggestion that the accused persons did not 
know  the  contents  of  their  statement  and  their  signature  were  taken 
forcefully in the statement. He has not seized any ownership particulars of 
the scrap shop of accused Dharma Jaiswal. He has figured the local village 
headman who issued the residential proof of the accused Dharma Jaiswal as 
witness. 

      PW6 in his evidence deposed that on 06-03-2010 while serving as JE-
II/AC&TL/NGC he was informed by his staff that 4 nos. of TL coach fan was 
missing from SCN-6755. He then issued one memo (Exhibit 14) to RPF/NGC 
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regarding the missing. Thereafter RPF seized (Exhibit 15) the memo on 22-
08-2010 from his custody. His cross examination was declined.   

      PW7  in  his evidence deposed that on 05-03-2010 while serving as 
CT/RPF/NGC  and  discharging  reserve  duty  from morning  06:00  hours  to 
evening 06:00 hours at about 03:00 PM he along with SI/ D. N. Sharma and 
staff went to Up yard for raid and search regarding frequent theft occurred 
there.  Thereafter  they  heard  some  sound  from  one  coach  of  Ernakulam 
Express stabled there and on entering inside they saw that one person was 
removing the fan with screw driver and other fan was already kept inside a 
polythene bag. Then SI/ D. N. Sarma seized both the fan and he put his 
signature [Exhibit 1(5)] in the seizure list. Thereafter they saw some marks of 
removal of fans and on interrogating the person stated that he has sold the 
other stolen fans in a scrap shop at Noonmati Last Gate. Thereafter taking 
along the accused person they attended the scrap shop where owner Dharma 
Jaiswal  was  found  there  and  after  calling  one  local  witness  Sri  Bhupen 
Baishya conducted search there from which 2 nos. of coach fan and 8 nos. of 
Two-way  keys  were  recovered.  Thereafter  SI/  D.  N.  Sharma  seized  the 
materials and he put his signature [Exhibit 2(5)] in the seizure list. The seized 
materials  along  with  both  the  accused  persons  were  brought  to 
RPF/Post/NGC. During cross examination he stated that there was about 10 
meters distance from their Post to NGC Up yard. The signature of no any local 
person was taken as a witness in Exhibit 2. The seized materials were being 
marked at the office. He has not seen the seized materials in the court. They 
have seen missing of 4 nos. of other fans apart from the 2 nos. fan from the 
coach. He did not know the exact place of Noonmati Last Gate where they 
conducted search. They did not have any orders of the court for search of the 
shop. He did not know about the procedure to be followed for conducting 
search. They did not take any local person along with them for the search. 
The seizure list was prepared in the office after coming from the scrap shop.  

     PW8 in his evidence deposed that on 05-03-2010 while serving at RPF 
Post  NGC the  statement  of  accused  Amjad  Ali  and  Dharama jaiswal  was 
recorded by SI/RPF Sri N. B. Singh in his presence [Exhibit 10(3) & 11(3)]. 
The accused Amjad Ali in his statement stated of committing theft of railway 
coach fan and other railway materials which he sold to Dharma Jaiswal in Rs.  
200/-  and  the  accused  Dharma  Jaiswal  stated  of  purchasing  the  said 
materials  from  Amjad  Ali.  During  cross  examination  he  stated  that  the 
accused persons were in the custody of RPF during the recording of their 
statement. The statement was recorded on that day at about 19:30 hours. 
There was no any independent witness during the recording of the statement 
of the accused persons. The statement of the accused person was recorded 
in English but was explained to them in Hindi. He denied the suggestion that 
the contents of the statement of the accused were not explained to them. He 
denied  the  suggestion  that  the  signature  of  the  accused  person  in  their 
statement were taken by threatening them. 
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7.   Now appreciating the evidence of PWs it appears from the evidence of 
PW-1 the complainant of the case that on the basis of information led by the 
co-accused of purchasing railway materials from him search was conducted at 
the scrap damp of accused from which railway materials were recovered to 
which he could not furnished any legal documents. Thus an offence U/S 3 (a) 
R.P.(U.P.) Act seems to be committed against the accused person. 

8.   Here  the  question  arises  whether  the  offence  committed  attract  the 
provisions of the charge U/S 3(a) of R.P.(U.P) Act. From the plain reading of 
the section it  transpires  that  the main ingredients  are  (i)  the property in 
question is Railway property (ii) the accused were in possession, and (iii) it is  
reasonably suspected of having stolen or unlawfully obtained.

(i)   Now from the definition of the act "railway property" includes any goods,  
money  or  valuable  security  or  animal,  belonging  to,  or  in  the  charge  or  
possession of, a railway administration. Now coming to the issue of the seized 
materials  to  be  railway  property  it  appears  from  the  evidence  of  PW3, 
JE/TL/AC/NGC  and  PW4  the  JE/P-way/NGC  who  examined  the  seized 
materials of their department and opined it to be railway materials which are 
used  in  their  concerned  department  of  railways.  Considering  no  other 
divergent claim as otherwise, it can be reasonably held that the seized case 
property to be railway property 

(ii)  &  (iii)  Again,  following  the  issue  of  possession  it  appears  from  the 
evidence of PW-1 the complainant of the case that railway materials were 
recovered from the scrap damp of accused which was during that time in his 
possession thereby seizing of the said materials by him. This fact of recovery 
from the possession of the said accused person can be corroborated from the 
evidence of PW-2 and PW-7 the seizure witness who was member of the raid 
party and conducted search of the scrap shop. Again the fact the fact of the 
theft and missing of such materials can be affirmed from the evidence of 
PW-6  who  issued  memo  to  RPF  regarding  it.  Finally  the  confessional 
statement of the accused persons recorded in course of enquiry by the E.O. 
of  the case in  presence of  PW-8 found  to  be well  corroborated with the 
evidence of  other  PWs to substantiate  the fact  of  the theft  and unlawful 
possession  of  recovered  railway  materials.  The  statement  of  the  accused 
person is admissible as evidence as such statement made under Sec. 9 of R.P.
(UP) Act is a judicial proceeding and it has also corroborated the evidences of 
the PWs categorically to substantiate the theft and unlawful possession of the 
railway property.

9.  Section 3(a) R.P.(U.P.) Act punishes the unlawful possession of Railway 
properties. The moment it is proved that the property is Railway Property and 
the possessor could not justify such possession, he comes under the ambit of 
this section and the burden shifts to the accused to rebut the case.  
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10.  During defence the accused person has submitted that no any railway 
materials were recovered from his shop and has been falsely implicated into 
the case. But he denied to adduce any evidence to substantiate the claim. 

11.  The defence counsel in argument raised the point that the prosecution 
has failed to examine any reliable witness to bring forth the recovery of the 
railway  materials  from  the  possession  of  the  accused  person  and  the 
confessional statement of the accused persons on which the prosecution has 
relied were recorded by the E.O. of the case in absence of any independent 
witness making itself doubtful in regard to its truthfulness and voluntariness. 

12.    Now coming to the claim of the defence in respect of evidence of PWs 
it  appears from the evidence available in the record that  the evidence of 
witnesses present during the occurrence found to be well corroborated with 
the version of each other and there evidence can not be taken as tainted one 
only on the basis of their official tag and though examination of the local 
seizure witness will make it more trustworthy but absence of it will not scrap 
its truthfulness and reliability. On the other hand the confessional statement 
of the accused persons were recorded in absence of any independent witness 
which  renders  the  truthfulness  and  voluntariness  of  the  statement  to  be 
remained in veil as such their statement cannot be considered as evidence. 
Conclusively prosecution has been successful to draw sufficient presumption 
against  the accused of  the commission of  the offence which the accused 
person has failed to absolve from it. 
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Order

13.    From the above appraisal, appreciation of evidence on record and the 
application of law I find that the prosecution has been successful to prove the 
offence  U/S  3(a)  of  R.P.(UP)  Act  against  the  accused  person  beyond  all 
reasonable doubts and hence he is convicted accordingly U/S 3(a) R.P.(UP) 
Act.

14.   The  accused  is  not  granted  the  benefit  of  probation  as  the  stolen 
materials are public property. 

15.    Heard  the  accused  person on the  point  of  sentence.  The  accused 
submitted that he is an old person suffering from multiple health problems 
due to his age. So he prayed for leniency.

16.  Considering the plea of  the accused mainly taking into consideration 
small  quantity  and value of  the seized materials,  I  sentence the accused 
person to  pay  fine  of  Rs.7000/-  in  default  simple  imprisonment  (S.I.)  for 
another 70 days. 

17. Seized materials are returned to the concerned Railway department.  

18. Bail bond stands cancelled and the bailor discharged from liabilities.

19. Furnish free copy of judgement to the accused person.

20. Given under my hand and seal of this court on this 25th of July 2017 at 
Guwahati.        

                                                                                  

                                                                     Sri Devojyoti Bhuyan, AJS

     Special Railway Magistrate,Guwahati
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Appendix of the CR case no. 06/10

Prosecution Evidence (8 Nos.)
  1. PW-1 Sri Dwijendra Nath Sarma. 
  2. PW-2 Sri Ramani Malakar.
  3. PW-3 Sri Sankar Dutta.
  4. PW-4 Sri Ardhendu Chakraborty.

5. PW-5 Sri N. Basanta Singh.
6. PW-6 Sri Krishna Puda Majhi.
7. PW-7 Sri H.N. Singh.
8. PW-8 Sri Mukul Ch. Saloi. 

  
Defence Evidence 
None
Court Evidence

  None
Documents Exhibited by Prosecution.

  Exhibit 1 Seizure List.
  Exhibit 2 Seizure List.
  Exhibit 3 Complaint.

Exhibit 4 Card Label.
Exhibit 5 Card Label.
Exhibit 6 Joint Inspection Report.
Exhibit 7 Expert Certificate.
Exhibit 8 Expert Certificate.
Exhibit 9 Prosecution Report.
Exhibit 10 Confessional Statement of accused Amjad Ali.
Exhibit 11 Confessional Statement of accused Dharmu Jaiswal.
Exhibit 12 Sketch Map.
Exhibit 13 Sketch Map.
Exhibit 14 DRS Memo.
Exhibit 15 Seizure List of DRS Memo.
Exhibit 16 Residential Proof of accused Dharmu Jaiswal.

  Material Exhibit 
1. Mat. Exhibit 1 : 2 Nos. Railway Coach Fan.
2. Mat. Exhibit 2 : 2 Nos. Railway Coach Fan.
3. Mat. Exhibit 3 : 8 Nos. ERC.
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