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IN THE COURT OF THE SESSIONS JUDGE: KAMRUP(M), 
AT GUWAHATI

NDPS Case No. 25/2016
(Under Section 20(b) of NDPS Act  )

Present: S.P. Moitra,
Sessions Judge
Kamrup(M), Guwahati 

State of Assam

- Vs –

Sri   Bikash Barman              
 

              ….............Accused

Appearance for the Parties:

Advocate for the State : Sri H.K. Deka, Learned Public Prosecutor

Advocate for the accused : Md. M. Haque, learned Defence  Counsel 

.

Date of recording evidence : 03.11.2016, 03.02.2017, 29.04.2017.

Date of Argument : 18.07.2017

Date of Judgment : 28.07.2017

J U D G M E N T

1. The case of the prosecution, in brief, is that on 07.05.2016, Officer-in-

charge of  Basistha PS received an information that  at  Jayanagar  Chariali, 

Khanapara Road near E.S.I. Hospital some persons sell suspected cannabis 

(ganja) regularly. Receiving the said information, Officer-in-charge of Basistha 

PS deputed SI Sanjib Kr. Das and SI Robin Gohain with staffs at that area. On 

the basis of the said direction, SI Robin Gohain and SI Sanjib Kr. Das along 

with staffs kept close watch near the E.S.I. Hospital and at about 5.15PM 
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they saw a person with a polythene bag in hand moving suspiciously at that 

place. Then they searched the bag and found suspected ganja in the said 

bag. Then the informant, SI Robin Gohain immediately took weight of the 

recovered  ganja  and  seized  the  same  in  presence  of  the  witnesses.  The 

weight of the said cannabis was 300grm. Thereafter, the informant prepared 

two samples of the recovered cannabis for chemical examination of the same 

and the original sample was sent to the FSL, Guwahati and after examination 

a  report  was  given which  reflects  that  the  sample  gave  positive  test  for 

cannabis.

2. The  accused  person  was  arrested  and  forwarded  to  the  judicial 

custody. After receiving the FIR from SI Robin Gohain, Basistha PS Case No. 

456/2013  was  registered  u/s  20(b)  of  the  NDPS  Act.  On  completion  of 

investigation,  the Investigating  Officer  submitted charge-sheet  against  the 

accused person named above u/s 20(b) of the NDPS Act and sent him to face 

the trial.

3. The  accused  person  was  released  on  bail.  Copies  of  the  relevant 

documents  were  furnished  to  the  accused  person  in  compliance  to  the 

provision of section 207 of the Cr.PC. On consideration of charge, charge U/S 

20(a) of the NDPS Act was framed which was read over and explained to the 

accused and the accused pleaded not guilty and stood to face the trial.

4. To bring home the charge, the prosecution has examined 4 witnesses 

on its behalf and also exhibited 12 documents. Defense plea was of complete 

denial and of any guilt, as appears from the trend of cross-examination and 

from the statement of the accused recorded u/s 313 of the Cr.PC. 

5. I have heard the argument, advanced by the learned counsel for the 

parties.

Points for determination:

6. Whether  on  07.05.2016  at  Jayanagar  Chariali,  Khanapara  Road  in 

front  of  E.S.I.  Hospital,  the  accused  person  named  above  was  found  in 

possession of 300grm of ganja, which he was carrying in a polythene packet 

the contravention to the provision of the NDPS Act, 1985.
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Decision and reason thereof: 

7. I have carefully gone through the entire evidence on record and the 

materials placed before me.

8. PW1, SI Robin Gohain is the informant of the case and he is also the 

search and seizing officer. His testimony reveals that on 07.05.2016, at about 

4.30 PM, the Officer-in-charge of Basistha PS received an information to the 

effect that some persons were selling ganja to the customers near Jayanagar 

Chariali.  He  testified  that  accordingly  Basistha  PS  GDE  No.  339,  dated 

07.05.2016 was given at 4.30 PM. He proved Exhibit-1, is the extract copy of 

the Basistha PS GDE No. 339 dated 07.05.2016 and also proved Exhibit 1(1) 

is the signature of the O/C Inspector Dandadhar Sarma of Basistha PS. The 

witness further stated that accordingly O/C of Basistha PS authorized him and 

SI Sanjib Kr. Das to pursue the information. He further reveals that the said 

O/C of Basistha PS reported the information to the departmental  superior 

officer i.e. Assistant Commissioner of Police Dr. Devojit Nath and authorized 

him to take necessary steps. He proved Exhibit-2, the authority letter wherein 

the Exhibit-3(1) is the signature of the Assistant Commissioner of Police Dr. 

Devojit Nath. The witness further deposed that on receipt of the authority 

letter, he along with his staff proceeded to the place of occurrence situated at 

Jayanagar Chariali near E.S.I. Hospital. He testified that at Jayanagar Chariali 

as pointed out by the source person he apprehended one person along with 

suspected ganja wrapped in polythene papers.  The witness further  stated 

that  the  said  person disclosed  his  name as  Sri  Bikash  Barman and  after 

finding  suspected  ganja  out  of  the  possession  of  the  person  he  made 

arrangement of a weighing balance from a nearby shop of one Sri  Suren 

Baishya and proved Exhibit-3 as seizure memo by which the said weighing 

balance  was  seized.  The  witness  stated  that  he  took  weighment  of  the 

recovered ganja and on weighing he found 300grm of suspected ganja, which 

he seized in presence of the accused and the witnesses. He proved Exhibit-4, 

the seizure memo. He also added that he collected two samples of the seized 

suspected ganja each containing 24grm of ganja and sealed the samples for 

the  purpose  of  chemical  examination  at  the  FSL,  Guwahati.  The  witness 
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stated  that  thereafter,  he  produced  the  accused  along  with  the  seized 

materials including the samples before the Officer-in-charge of Basistha PS 

and filed an FIR in connection with the incident. Exhibit-5 is the said FIR. 

However, he could not identify the accused and said that he has forgotten the 

face of the accused. 

9. During  cross-examination,  the  witness  stated  that  he  had 

apprehended the accused at 5.00/5.15 PM.  He also stated that he found the 

seized  suspected  ganja  in  the  polythene,  which  was  in  the  hand  of  the 

accused at the relevant time. He stated that at the relevant time of seizure of  

the contraband,  two independent witnesses,  namely,  Sri  Nityananda Dutta 

and Sri Suren Baishya of Jayanagar Chariali were present. He stated that he 

obtained the signatures of the independent witnesses on the seizure memo 

and on the sample packets. However, the witness admitted that he did not 

ask the accused whether he wanted to be searched in person before the 

nearest Magistrate or Gazetted officer. He further admitted that in the seizure 

memo, he did not mention the  contraband was seized from the possession of 

the  accused  and  it  is  not  specifically  mentioned  as  from where  the  said 

contraband was recovered and seized.

10. PW2, Sri Surajit Nath testified that he was attached with Basistha PS 

as constable on the relevant date. He also corroborated the testimony of SI 

Robin Gohain and stated that on 07.05.2016, as per the order of the Officer-

in-charge of Basistha PS, he accompanied SI Robin Gohain and Devojit Das 

and proceeded to Jayanagar Charilai. He further testified that these officials 

apprehended  the  accused  while  carrying  a  polythene  packet  containing 

suspected ganja. He also stated that one weighing balance was brought from 

a nearby shop and made weighment of the recovered ganja. He corroborated 

further that on weighing, they found 300grm of suspected ganja. He further 

reveals that the Officer-in-charge of Basistha PS seized the recovered ganja in 

his present and proved Exhibit 4(2) as the signature in the seizure memo. He 

further stated that the officer collected two samples of the seized ganja. He 

further  proved the seizure  of  the weighing balance vide Exhibit-3.  During 

cross-examination, the witness stated that the occurrence took place at about 

5.00/5.15 PM. He stated that the seized ganja was recovered from a carry 

bag which was with the accused at the relevant time. He added that the 
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recovered suspected ganja was not found from the body of the accused. He 

further stated that his signature was not obtained on any other document 

except two seizure memos.

11. PW3. Dhrubajyoti Hazarika was working as Deputy Director of Drugs 

and Narcotics Division, Directorate of FSL, Kahilipara, Assam on 09.05.2016. 

He testified that on that day he received one sealed parcel in connection with 

Basistha  PS  Case  No.  456/2016  u/s  20(b)  of  the  NDPS  Act.  He  further 

testified  that  the  parcel  consisted  of  one  exhibit  enclosed  in  a  sealed 

envelope  with  a  facsimile  of  the  seal  was  found  to  be  “AIPDM;48”.  The 

witness  stated  that  after  careful  examination,  he  found  the  result  of 

examination which gave positive test for cannabis (ganja).

12. PW4, SI Sanjib Kr. Das is the investigating officer of the case and he 

testified that on 07.05.2016, Officer-in-charge of Basistha PS received an FIR 

from one SI Robin Gohain and registered the same as Basistha PS Case No. 

456/2016 u/s 20(b) of NDPS Act and entrusted the case to him to complete 

the investigation. He proved Exhibit-5, as the FIR. He further testified that in 

course  of  investigation,  he  arrested  the  accused,  interrogated  him  and 

forwarded him to the court. He further testified that he sent the samples to 

the  FSL,  Kahilipara,  Guwahati  for  examination,  forwarded  by  Assistant 

Commissioner of Police, Dr. Devojit  Nath. He also collected the FSL report 

which gave positive test for cannabis. He further testified that on completion 

of  the  investigation,  he  submitted  the  charge-sheet  against  the  accused, 

namely,  Sri  Bikash  Barman  u/s  20(b)  of  the  NDPS  Act.  During  cross-

examination, the witness admitted that the charge-sheet ought to have been 

filed u/s 20(a) and admitted that it was a mistake. He stated that he was not 

present at the time of recovery of the contraband. 

13. Now from a close scrutiny of the entire evidence on record, I find that 

the  search  and  seizing  officer  failed  to  prove  that  after  reducing  the 

information  into  writing,  the  Officer-in-charge  of  Basistha  PS  sent  the 

aforesaid written information to his superior. Of course the search and seizing 

officer gave oral testimony in this regard, but since the written information 

was sent and the person who had allegedly sent the information failed to 

appear before this court to adduce evidence, the same is not proved beyond 
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all reasonable doubt. In Exhibit-2, the so called authority letter, the Assistant 

Commissioner of Police, Basistha, Guwahati-29 failed to give specific authority 

to SI Robin Gohain to act as search and seizing officer in the event of any 

recovery of suspected contraband. Thus, the provision of section 42(2) was 

not fully complied with. The search and seizing officer also failed to prove 

that  the  provision  of  section  50  of  the  NDPS  Act  was  complied  with.  

According to him, the suspected ganja was in the hand of the accused person 

and wrapped with polythene papers. If that be so, there was necessity for 

compliance of section 50 of the NDPS Act before going to search in person of 

the accused. He himself specifically admitted that he did not ask the accused 

person whether he intended to be searched in person in presence of  the 

nearest Magistrate or Gazzeted officer. Non compliance of the said section i.e. 

section  50  of  the  NDPS  Act  is  fatal  to  the  prosecution.  No  independent 

witness has been examined by the prosecution side to prove the incident of 

search and seizure. Although, PW1 stated that he took the signature of the 

witnesses in the sample packets, PW2 Sri Surajit Nath contradicted the same 

by stating that he did not put any signature on any other documents, except 

the two seizure memos.

14. None of the witnesses ever mentioned which seal was used for the 

purpose  of  sealing  the  sample  packets.  The  suspected  contraband  was 

allegedly seized on 07.05.2016. The search and seizing officer (PW1) testified 

that after observing all the formalities, he handed over the seized materials 

and the sample packets to the Officer-in-charge of Basistha PS. But there is 

no any single document  to show that  he had deposited the same to the 

Officer-in-charge of  Basistha PS. Admittedly,  the sample was sent  to FSL, 

Kahilipara, Assam  on 09.05.2016,  it is not understood where the sample 

was kept in the intervening period i.e. from 07.05.2016 to 09.05.2016. The 

Officer-in-charge  of  Basistha  PS  did  not  appear  before  the  court  to 

corroborate the testimony of PW1.

15. Since the punishment of the contravention of the provision of NDPS 

Act is stringent, it requires the strict compliance of all the provisions of the 

NDPS Act, right from receipt of the information till the end. But here in the 

present case in hand, the prosecution failed to prove that it complied with all 

the provisions of the Act and I have already mentioned that non compliance 
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of the provision of section 50 of the NDPS Act. There is also no strict proof of  

compliance of other sections of the NDPS Act.

16. In view of the discussions made above, I find that there are many 

rooms for doubt about the guilt of the accused person and the benefit should 

go to the accused.

17. In result,  accused Sri  Bikash Barman is  held not  guilty  of  offence, 

punishable u/s 20(a) of the NDPS Act and he is accordingly acquitted and set 

at liberty forthwith. The bail bond furnished on his behalf will remain in force 

for the next 6 months.

18. Signed, sealed and delivered in the open court on this 28 th day of 

August, 2017 at Guwahati.

                                                                                                               (S.P. Moitra)
                                                                                                          Sessions Judge, 
                                                                                          Kamrup(M), Guwahati 
 
Dictated & corrected by me. 

 

           (S.P. Moitra)
       Sessions Judge, 

    Kamrup(M), Guwahati 
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A P E N D I X 

(A) Prosecution Exhibits :

Ext-1 : Extract copy of Basistha PS GDE No. 339 dated 07.05.2016.
Ext-2 : Authority letter.
Ext-3 : Seizure list.
Ext-4 : Search & Seizure list.
Ext-5 : FIR. 
Ext-6 :  Printed form of FIR.
Ext-7 :  FSL report.
Ext-8 :  Forwarding letter.
Ext-9 :  Forwarding letter to Director FSL, Assam.
Ext-10 :  Forwarding report.
Ext-11 :  Test memo.
Ext-12 :  Charge-sheet.

(B) Defense Exhibit : Nil

(C) Court Exhibit : Nil

(E) Prosecution Witnesses:

PW-1 : SI Robin Gohain.

PW-2 : Sri Surajit Nath.

PW-3 : Sri  Dhrubajyoti Hazarika.

PW-4 : SI Sanjib Kr. Das.

(F) Defense Witnesses : Nil

(G) Court Witnesses : Nil. 

        (S.P. Moitra)
                  Sessions Judge, 
         Kamrup(M), Guwahati


