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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS: KAMRUP (M)

                          G.R. No. 1116/15 U/S 337/427 IPC

                                               State

                                               -Vs-

                                         Dhaneswar Deka @ DharmeswarDeka

                                         S/O- Late JugalDeka

                                         R/O- Malikuchi, P.S.-Khetri

                                         District- Kamrup (M)

                                                              …………… Accused

               Present: Shri NayanJyoti Choudhury, A.J.S.

               For the State: Mr. K. Talukdar....Learned APP

               For accused: Mr. G. K. Medhi...Learned advocate

               Date of Evidence: 21-06-16, 18-07-16, 27-06-17

               Date of argument: 18-07-17

               Date of judgment:  29-07-17

                                                   JUDGEMENT 

1. The brief fact of the prosecution case  :

2. Prosecution case is based on the FIR dated 04.02.2015 lodged by the 
informant SriDipenKalita stating inter alia that, on 04.02.2015, when he 
was coming to Dibrugarh from Guwahati in night super no. AS 20 1545 
under ASTC along with passengers at Nalgedera under Khetri P.S. one 
unknown boy threw stones to the bus causing damage to the front glass 
to the bus, the informant stopped the bus and captured the boy and on 
interrogation it was revealed that the name of the boy was Dhaneswar 
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Deka. Hence this case.  The informant lodged the FIR before Khetri P.S. 
which wherein officer-in-charge of Khetri police station registered a case 
as Khetri P.S. Case No. 11/2015 under Sections 337/427 of the Indian 
Penal Code (IPC) and thereafter, Investigating Officer (I/O) launched the 
investigation of this case. On completion of investigation, I/O finally 
submitted the charge-sheet against the accused person named above 
under Sections 337/427 of the IPC. Thereafter summon was issued to 
the accused. On appearance of accused, copies of relevant documents 
were furnished to him and the particulars of offences under Sections 
337/427 of the IPC were explained to him to which he pleaded not guilty. 
In this case the Prosecution has examined as many as 4 numbers of 
witnesses and exhibited some documents in order to prove its case. All 
the prosecution witnesses have been cross-examined by the defense and 
thereafter discharged. On closure of prosecution evidence, accused has 
been examined U/S 313 of the Criminal Procedure Code wherein he 
denied the allegations made by the prosecution.  Accused has declined to 
adduce defense evidence.

3. I have heard the argument advanced by the learned counsel for the 
accused and learned Assistant Public Prosecutor. Upon hearing and on 
perusal of the record, following points are formulated for proper 
adjudication of this case:

4. POINTS FOR DETERMINATION  :

(A) Whether the accused on 04-02-15 caused hurt to any passenger of 
the night super no. AS 20 1545 by driving the any vehicle?

(B) Whether the accused on the same date, place and time committed 
mischief of the night super no. AS 201545 by throwing stones?

5. I have carefully gone through the case record and perused the entire 
evidence  on  record  both  oral  and  documentary.  I  have  heard  the 
arguments and the submissions made by the learned advocates.

6. Discussion of evidence, decisions and reasons thereof  :

7. The learned A.P.P. appearing for the state has fairly submitted that there 
are sufficient evidence in support of the prosecution case. On the other 
hand the learned advocate for the accused person have submitted and 
argued that none of the prosecution witnesses have supported the 
prosecution case and there is no evidence to show that the accused 
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person was involved with the alleged offence. The learned advocate for 
the accused person has further submitted that the prosecution has 
miserably failed to prove the case against the accused person as alleged 
beyond all reasonable doubt and the accused person is entitled to get 
acquitted from the charges leveled against him.

8. I have given my sincere consideration on the entire evidence on records. 
Now let us see how far the prosecution has been able to bring home the 
charges against the accused persons on the basis of material available on 
record. PW 1, Sri Ramesh Choudhury in his examination in chief has 
deposed that he knew the informant but did not know the accused. In 
the night of the month of February 2015 the incident took place. At that 
time the PW 1 was in his office at Rupnagar. Their driver Dwipen Kalita 
came and told him that two miscreants threw stones and broke the glass 
of their vehicle near Khetri Police Station. PW 1 deposed that he later 
replaced the glass and gave MVI report of that vehicle. The MVI report 
was exhibited as Ext. 1 and Ext. 1(1) was his signature. 

9. PW 2 Sri Pranjit Deka in his examination in chief has deposed that he 
neither knew the informant nor the accused. He stated that on the day of 
the alleged incident he was coming to Dibrugarh at around 8:45 pm and 
when they reached Khetri somebody threw stones on the glass of their 
vehicle as a result the glass was shattered. PW 2 deposed that the driver 
and handyman lodged the case. PW 2 deposed that police told him that 
he might have to come to the Court.

10. PW 3 Sri Dwipen Kalita, in his examination in chief has deposed that he 
was the informant but did not know the name of the accused. The 
incident took place on 04-02-15 at round 11:30 pm. PW 3 deposed that 
at that time he was going to Dibrugarh by driving vehicle no. 1545 of 
ASTC from Guwahati ISBT and near Khetri the accused threw stones in 
front of his bus. PW 3 stopped the bus and captured the accused and 
delivered him to Khetri Police. PW 3 deposed that the front mirror of the 
vehicle was broken. PW 3 deposed that he filed the FIR in Khetri Police 
Station. The FIR was exhibited as Ext. 2 and Ext. 2(1) was the signature 
of PW 3.

11. PW 4, Pradip Kakati who was the I/O of this case in his evidence deposed 
that on 04-02-15 he was discharging his duty as SI in Khetri Police 
station and on that day O/C Azamal Ali after registering a case on the 
strength of FIR lodged by Dwipen Kalita directed him to investigate the 
case. The PW 4 finding the informant at police station interrogated him. 
PW 4 deposed that the informant was a driver of ASTC and he was 
driving Night Super No. AS 20 1545 on that day and was going to 
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Dibrugarh along with passengers and when they arrived Nol Gedera one 
unknown person threw stones to the vehicle and the stone hit the front 
glass of the vehicle as a result it was broken, the informant immediately 
stopped the vehicle and along with the passengers caught the boy and 
on interrogation they found his name as Dhaneswar Deka. They then 
brought the boy to police station. At the police station the PW 4 
interrogated the witnesses. On interrogation the accused admitted that 
he had broken the glass by throwing stones. PW 4 further deposed that 
the accused stated that he had not thrown the stone and was wrongly 
captured. The accused was medically examined and since there were 
sufficient witnesses against him he was arrested and was kept in the 
police station. The PW 4 then visited the place of occurrence. PW 4 
deposed that he did not found any witnesses at the place of occurrence. 
PW 4 draw the map of the place of occurrence and returned to police 
station. PW 4 deposed that the glass of the vehicle was not completely 
damaged and as such they were allowed to go by O/C. Since the 
offences were bail able in nature so the accused was enlarged on bail. 
The vehicle was sent for MVI. On 14-02-15 the report was collected from 
Station Superintendent. It was reported that the glasses were broken. 
Since the glass was not fallen out so nothing could be seized. No stones 
were found at the place of occurrence so could not be seized. After the 
completion of investigation against the accused charge sheet was filed 
u/s 337/427 of IPC. The charge sheet was exhibited as Ext. 3 and Ext. 
3(1) was the signature of PW 4. In his cross examination the PW 4 
denied the suggestion that he had filed the charge sheet without any 
proper investigation.

12. Now Sec 337 of IPC, defines as follows: Causing hurt by act endangering 
life or personal safety of others-Whoever causes hurt to any person by 
doing any act so rashly or negligently as to endanger human life, or the 
personal safety of others, shall be punished with imprisonment of either 
description for a term which may extend to six months, or with fine 
which may extend to five hundred rupees or with both.

13. Section 427 of the IPC says, “Whoever commits mischief and thereby 
causes loss or damage to the amount of fifty rupees or upwards, shall be 
punished with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both.”

14. On careful reading of section 337 IPC, it appears to me that, to hold a 
person guilty for commission of offence U/S 337 of the IPC, he must 
cause any hurt to any person by doing any act rashly or negligently by 
endangering human life or personal safety of others. It is seen that none 
of the witnesses has deposed anything to the fact that any one get hurt 
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in that alleged occurrence.So section 337 will not attracted. Now the PW 
1 who was the ASTC Div. Engineer who issued the Ext 1 deposed that 
the windshield glass of the vehicle was broken and it was affirmed in the 
cross examination that they have replaced the windshield glass. Again 
PW 2 and the PW 3 were the only witnesses who were present at the 
time  of  the  commission  of  the  alleged  offence.  But  PW  2  had  not 
deposed anything to the fact that the accused threw stones. Now the 
only witness who was deposing the involvement of the accused in the 
alleged  offence  is  the  informant/PW 3.  PW 3  also  deposed  that  the 
windshield glass was broken due to the throwing of stone by the accused 
who  was  apprehended  by  him  at  the  place  of  occurrence  and  was 
brought  to  Khetri  Police  station.  There  was  nothing  in  the  cross 
examination of the PW 2 which casts doubt on the involvement of the 
accused in the alleged act. From the evidence of PW 2, PW 3 and PW 4 it 
is  clear  that  immediately  after  the  stone  was  thrown  the  informant 
stopped his vehicle and apprehended the offender. It is fact that no stone 
or broken glasses were seized from the pace of occurrence but it was 
made clear by the PW 4 that since the wind shield glass was not fallen 
out so glass could not be seized. Moreover on the road there is a chance 
of lying myriads of stones and it is not possible to ascertain which stone 
was used or thrown to a particular act so I think non seizure of broken 
glasses and stone is not fatal for the prosecution case.  The presence of 
the accused at the place of occurrence at the time of incident was not 
disputed. In the cross examination of  PW 3 it  was revealed that  the 
accused was apprehended immediately after the incident. The PW 3 in 
his FIR as well as in his evidence deposed that only accused was involved 
with the alleged crime. There is nothing in the evidence to presume that 
anybody else  other  than the accused was involved with this  offence. 
Now, the standard of proof in criminal law is to prove the guilt of the 
accused beyond reasonable doubt. In the instant case, on the basis of 
the above made discussion it is appeared to me that the prosecution has 
not been ableto prove the case beyond all  reasonable doubt that the 
accused was involved with the alleged offence of 337 of IPC hence the 
accused  is  acquitted  from  the  charges  u/s  337  of  IPC.  But  the 
prosecution has been able to prove that the accused was involved with 
the offence u/s 427 of  IPC beyond all  reasonable doubt by adducing 
reliable evidence. Hence in my considered view I hold the opinion that 
the accused person Dhaneswar Deka is guilty u/s 427 of IPC. 

15. I have heard the convict. Now section 4(1) of The Probation of Offenders 
Act, 1958 says- When any person is found guilty of having committed an 
offence not punishable with death or imprisonment for life and the Court 
by which the person is found guilty is of opinion that, having regard to 
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the circumstances of the case including the nature of the offence and the 
character of the offender, it is expedient to release him on probation of 
good conduct, then, notwithstanding anything contained in any other law 
for the time being in force, the court may, instead of sentencing him at 
once to any punishment that he be released on his entering into a bond, 
with or without sureties, to appear and receive sentence when called 
upon during such period, not exceeding three years, as the Court may 
direct, and in the meantime to keep the piece and be of good behavior. 
In this case at hand considering the circumstances of the case and the 
nature of  the offence I  am not inclined to extend the benefit  of  the 
aforesaid Act to the convict since he is a matured sound minded person 
and has duties and responsibility towards the safety and security of the 
public  property  but  the  convict  has  not  performed  his  duties  and 
responsibilities as a result of which the windshield of the ASTC Bus which 
was  a  public  property  was  damaged.  I  have  heard  the  convict.  The 
convict submitted that he is a driver by profession hails from a very poor 
family and the only earning member of his family having a ailing mother. 
On hearing the accused it is appeared to me that if he is sentenced to 
imprisonment  it  may cause prejudice to  his  innocent family  members 
because the accused is the only bread earner of his family.

16. Considering the nature of the offence and the other attending facts and 
circumstances of this case, the accused Dhaneswar Deka is convicted u/s 
427 of IPC and is directed to pay fine of an amount of Rs. 500/- only. It 
is further directed that the convict shall undergo simple imprisonment for 
one (1) month in default of the fine.

17. Furnish a free copy of the judgment to the convict immediately.

18. Accordingly the case is disposed of on contest under the following order,

                                                            ORDER

In view of the evidence of the witness, the material available with the 
case record and the argument put forwarded by the Learned A.P.P.  and the 
learned counsel for the accused person I am of the opinion that the prosecution 
has not been able to establish the case against the accused Dhaneswar Deka u/s 
337 of IPC. Hence the accused Dhaneswar Deka is acquitted from the charge 
u/s  337  of  IPC levelled  against  him.  But  the  prosecution  has  been  able  to 
establish the case against the accused Dhaneswar Deka u/s 427 of IPC. Hence 
the accused Dhaneswar Deka is convicted u/s 427 of IPC and is directed to pay 
fine of an amount of Rs. 500/- only. It is further directed that the convict shall  
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undergo simple imprisonment for one (1) month in default of the fine. The case 
is disposed of on contest accordingly. 

Given under my hand and seal on this 29th day of July 2017 at Guwahati.

Dictated and corrected by me,

    Nayanjyoti Choudhury                              Nayanjyoti Choudhury

 Judicial Magistrate First Class                     Judicial Magistrate First Class 

     Kamrup (M)                                                Kamrup (M) 
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                                                   APPENDIX

(A) Prosecution Exhibits  :

Ext 1- MVI report

Ext. 2- FIR

Ext. 3- Charge sheet

(B) Defence  Exhibits  :

Nil

(C) Witnesses Exhibits  :

              Nil 

(D) Prosecution Witness  :

               PW1- Ramesh Choudhury

              PW 2- Pranjit Deka

              PW 3- Dwipen Kalita

              PW 4- Pradip Kakati

(E) Defence Witness  :

Nil

(F) Court Witness  :

 Nil
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