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                                JUDGMENT

. The case of the prosecution in brief, is that on 13.04.2014, the 

complainant Md. Makram Ali lodged an ejahar before the Odalbakra police out-

post,  alleging  inter-alia that  on  the  same  day,  at  about  11-30  a.m.,  he 

alongwith  his  associates  Md.  Abdul  Khaleque  and  Jalaluddin  Ali  went  to 

Udalbakra,  at a house at Lengemara road to carry sand. At that time, the 

accused came and entered into an altercation with Jalaluddin Ali and picked up 

spade and hit on the head of Jalaluddin Ali. As a result, Jalaluddin Ali died on 

the spot. It is further alleged that while the accused tried to flee away with the 

offending spade from the place of occurrence, the local people apprehended 

him after chasing. 

. Accordingly,  the police registered the Odalbakra Out-post GD 

Entry No.248, dated 13.04.2014 and forwarded it to Dispur polic station to 

register  the  case.  In  the  meantime,  the  police  took  up  the  process  of 

investigation. In this connection Dispur P.S. Case No. 662/14 u/s 302 IPC was 

registered.  During  the  investigation,  the  I.O.  send  the  deadbody  for  post-

mortem examination after visiting the place of occurrence and recorded the 

statement of the witnesses. The I.O. also, seized the offending weapon. At the 

end  of  the  investigation,  the  I.O.  having  found  a  prima-facie  case  well 

established, submitted charge-sheet against the accused to face trial in the 

court. 

. Upon production of the accused in the court, learned Judicial 

Magistrate, 1st. Class, kamrup (M) Guwahati, furnished copy to the accused as 

required u/s 207 Cr.P.C. and then, committed the case to the Sessions Court, 

Kamrup (M) Guwahati for trial, since the offence was exclusively triable by the 

court of sessions. Subsequently, a separate sessions case was registered and 

transferred to this court for its disposal. 

.  After  hearing  of  the  parties  and  on  perusal  of  materials  on 

record, the charge u/s 307 IPC was framed against the accused. The charge 



was read over and explained to the accused person who pleaded not guilty 

and claimed to be tried.   

. The prosecution during trial,  examined as many as,  9 (nine) 

witnesses including the I.O. and M.O. to support the case. In the statement 

recorded  u/s  313  Cr.P.C.,  the  accused  took  the  plea  of  denial  of  all  the 

incriminating circumstances appeared against him in the evidence and stated 

that the deceased hit him on his hand and lateron, got injured due to falling 

on pieces of stone. The accused however, declined to adduce any evidence. 

The argument of the parties was heard on length.  

 

Point for determination :

.  Whether on 13.04.2014 at about 11:30 p.m. at Odalbakra, Lengemara 

path,  the  accused  committed  murder  by  intentionally  causing  death  of 

Jalaluddin Ali ? 

Decision and Reasons Thereof :

. In  this  case,  the  allegation  against  the  accused  is  that  he 

assaulted the victim by means of a spade while the victim was doing the work 

of carrying send to a house on the fateful day during day time. It appears that  

PW5 and 6 were present at the spot at the relevant time of the occurrence. 

.  The learned Addl. Public Prosecutor submitted that there is no 

need for evidence of several witnesses to prove a fact, nor support of any 

other witnesses, if evidence of a single eye witness is sufficiently found to be 

reliable  and  consistent  with  medical  evidence,  conviction  can  be  accorded 

against the accused. He submitted that in the present case in hand, there is no 

such significant contradiction appeared in the evidence on record particularly, 

the version of P.W.5 and 6 who were the eye-witnesses of the occurrence and 

they clearly  supported the case of  the prosecution without any shadow of 

doubt and as such, the prosecution has able to bring home the charge against 

the  accused  beyond  all  reasonable  doubt.  He  submitted  that  even  if  the 

witnesses of the prosecution does not disclose any materials of motive towards 



the crime, it can not be held that the accused is falsely implicated in the case.  

He submitted that discripencies so alleged by the defence in the case is not of 

serious in nature and as such, the accused is liable to be convicted as per law. 

.     Per contra, learned counsel for the accused submitted that the 

prosecution  has  failed  to  prove  the  case  against  the  accused  beyond  all 

reasonable doubt and the FIR vide Ext.9 cannot be treated as actual FIR since 

there was a GD entry made by the I/O prior to filing the FIR of the case. He 

submitted that there are several contradictions appeared in the evidence of 

witnesses of the prosecution including the I.O. If the evidence of P.W.5 and 6 

perused,  it  would  appear  that  it  is  so  inconsistent  with  each  other  which 

creates serious doubt on the reliability  of  the prosecution case. He further 

submitted that there is serious lacuna in the investigation made by the I.O. 

while one Navajit Talukdar was not examined in the case and no blood stains 

was found on the seized offending weapon, neither any soil from the plot was 

sent for FSL examination to ascertain the place of occurrence. He submitted 

that it is a case of simple quarrel between two persons and due to negligence 

of the witnesses present on the spot to cause delay in shifting the injured, he 

died, and as such, it cannot be said that the accused had any motive to take 

the life of the victim, he maintained.

.  After  hearing  the  above  contentions  of  the  parties  and 

considering various decisions placed by the parties, it is necessary to peruse 

the  evidence  on  record.  It  appears  that  the  prosecution  examined  the 

complainant Md. Makram Ali as P.W.5. For convenience, the evidence of the 

prosecution is placed on record. P.W.5 stated that he along with this victim 

Jalaluddin lived together and came for work. On the fateful date, he alongwith 

the deceased and Abdul Khaleque were engaged in carrying sand from the 

road to inside the compound of one person with contract of Rs.800/- only. The 

accused suddenly, appeared at the place of occurrence and asked on whose 

order, he along with his associates were carrying the sand from the road and 

without waiting for reply, the accused hit on the head of deceased Jalaluddin 

Ali with a spade. Thereafter, the victim fell down on the ground on the road 

side. Hence, the people gathered on the spot. The police came and took the 

victim to Hyat Hospital, but the deceased was declared dead in the hospital.  



He filed the FIR in the case. The police took him to the court to record his 

statement. 

.  In  the  cross-examination,  P.W.5  stated  that  at  the  relevant 

time,  he  along  with  Abdul  Khaleque  and  the  deceased  were  present.  The 

spade was lying near the spot. He took the deceased to the hospital after the 

incident. He can not say why the accused killed the deceased. The deceased 

was putting send on the containers and thereafter, he carried the same in the 

container to hand over to Abdul Khaleque and in between the said process, the 

accused  hit  the  deceased  when  his  face  was  towards  the  house  of  the 

employer.  

.  P.W.6 Md. Abdul Khaleque who was accompanying the P.W.5 

and the victim while carrying the sand on the fateful date. He stated that while 

carrying sand, the accused appeard on the place of occurrence and suddenly, 

hit the deceased on the head with the spade by which the deceased was doing 

his duty. The accused asked the victim on whose order he was carrying the 

sand. Thereafter, without asking any reply, the accused hit the victim. The 

victim Jalaluddin fell down on the ground and the accused left the place of 

occurrence with the spade on his shoulder. The police appeared and took the 

deceased to hospital where the victim breathed his last. The police took away 

offending spade to the police station. 

 

.  In the cross-examination,  P.W.6 stated that initially,  with the 

help of persons gathered on the spot, he apprehended the accused and took 

to the police station. Thereafter, he had gone to hospital alongwith the victim. 

At that time, the victim was at the place of occurrence. The police was at  

some distance of the place of occurrence. After the incident, he had raised hue 

and cry and the people gathered at the place of occurrence and thereafter, the 

police came and the accused was apprehended. He can not say what P.W.5 

was doing but he was standing slightly near to victim, but not so near to be 

able to save the victim. 

 



.  The evidence of P.W.1 Sibandand Kumar is that on the fateful 

date, he engaged three labourers to carry sand to his house. At that time, he 

heard shouting from adjacent house, calling him and saying that there was 

some disturbance with the labourers. Accordingly, he came out from his house 

and saw that the accused was standing with a spade, contained with blood on 

his hand and one person was fell on the ground with blood, oozing out from 

his head. The accused was looking at him roughly and the injured person was 

falling on the ground near his  legs.  Hence,  he  felt  scared,  after  that  the 

accused ran away from the spot. He chased the accused up to some distance.  

Before he chased, one lady came to the spot and falling on the body of the 

injured and crying on saying that “Basha tui ki korli”. PW1 further stated that 

the public also, chased the accused. Thereafter, the public caught the accused 

near a “Sivmandir” and handed over to police. The police came to the spot and 

found the injured as dead. The place of occurrence was oozing with blood. 

.  In his cross-examination, P.W.1 stated that hearing shouting, 

he came out from his house.  He did not state before the police that he came 

out  hearing  shouting  with  hassle  attire.  When  he  reached  the  place  of 

occurrence other two labours were not present at place of occurrence and he 

did not see them thereafter also. He do not know whether the deceased was a 

labour engaged by him. He  denied the suggestion that the accused was not 

present at the place of occurrence and involved in the assault and killed the 

deceased.  

. PW1 further stated in the cross-examination that on that day, 

he  had  engaged  some  labours  to  carry  some  sand.  Those  laboures  were 

engaged to carry sand to his boundary. He had engaged one labour for the 

said purpose, but the said labour was the contractor and had engaged other 2-

3 labours to carry out the said work. Incident occurred around 10-30 -11.00 

p.m. His road was blocked with sand. He further stated that at the time of  

incident, he was in his drawing room adjacent to the boundary entrance gate 

and he was in a position to hear any noise if anything was happened near his 

house. He did not hear any noise from outside what happened there on the 

relevant day of occurrence and he was informed by one of his neighbours. He 

had seen the spade with full of blood stains on his hand. He himself have no 



knowledge if the accused assaulted the deceased with kuthar (spade) or not. 

The accused was standing with furious look and saw him with spade in his 

hand. He also followed him up to half km. and came back. Later on, public 

apprehended the accused, but he did not know who apprehended the accused. 

Thereafter, he came back to the place of occurrence and saw gathering, but 

he did not advice anybody to take the deceased to Hyat Hospital from his 

home, i.e. the place of occurrence where dead body was lying.

.  P.W.2 Smti Binita Kumari deposed that on the fateful day, on 

hearing shouting, she came out to the road and saw a dead body of a labour. 

She did not know about the incident. The public gathered there and told her 

that one boy assaulted one man with a spade. 

.  P.W.3 Sri Pulak Patgiri deposed that on 13.04.2014, while he 

was posted at Azara Revenue Circle, he was directed to conduct inquest on the 

dead body of Jalaluddin Ali, lying on the bed of Hyat Hospital. Accordingly, he 

found deep head injury on the right side of the head of the deceased with 

blood clots. Considering the injury post-mortem examination was suggested. 

He  submitted  inquest  report  vide  Ext.1  and  proved  the  same  with  his 

signature.

.  P.W.4 Dr.Aditya Madhab Baruah deposed that on 13.04.2014, 

with reference to Odalbakra outpost GD Entry No.242, dated 13.04.2014, he 

performed the post-mortem examination on the dead body of Jalal Ali,  35 

years. On examination,  he found a male dead body average built,  swarthy 

complexion found wearing, shirt, ganji, long pant. Eyes and mouth are closed. 

Body is  warm on touch,  rigor  mortis  is  present and developed over  upper 

limbs. Injuries found- (1) laceration of size 8 X 2 cm. brain deep is found on 

right temporal region. 4 cm above the nostril, 8 cm from midline with brain 

matter coming out. Margins are found irregular, (2) Laceration of size 3 X 1 

cm, bone deep is present over right cheek, 7 cm from midline, 4 cm below 

right eyebrow. Margins are found irregular. Result found after examination, is 

death was due to coma as a result of injuries sustained over head. All injuries 

were ante-mortem and caused by moderately heavy blunt weapon and were 

homicidal in nature.  



.  In the cross-examination P.W.4 stated that in the post-mortem 

report, he had mentioned that both the lungs are congested, but he had not 

mentioned that whether it is pre-mortem or postmortem in nature. He can not 

say the numbers of post-mortem examination he had done till date. But as per 

his medical knowledge, the congestion in lungs is usually ante-mortem. The 

weapon used in causing the injuries found on the dead body may be caused 

by a stone. There are three modes of death; comma, asphyxia and syncope. 

In the instant case, the deceased died due to comma which is one of the 

modes of death. According to the post-mortem  examination, death occurred 

from 2 to 6 hours from the time of examination. No liquid was found in the 

month through saliva was found. He had not mentioned on the report that 

saliva  was  found  in  the  mouth.  He  was  not  having  any  authority  or 

competence in doing the post-mortem examination. One constable Nabajyoti 

Talukdar identified the deadbody and produced the command certificate. 

. The evidence of PW7 Haren Gogoi who was the I/O of the case, 

is that on the fateful day, on getting information of the occurrence over phone, 

he put a GDE no.242 dated 13/4/14 vide Ext.3. When he reached the place of 

occurrence opposite to the house of PW1, he found a person was lying on the 

side of the road with seriously injured with profusely bleeding from the head 

and was alive.He shifted the injured to hospital. He saw people chasing the 

accused  and  thereafter,  he  apprehended  the  accused  in  front  of  Ganesh 

temple at Lalganesh. The accused had a spade on the hand and he took away 

the spade from the accused and seized the same. He received information 

from the hospital that the victim had died. Hence he went to the hospital and 

informed his  seniors.  He  requested  an  executive  magistrate  to  coduct  the 

inquest over the dead body. After completion of inquest, he sent the deadbody 

for post-mortem examination. He recorded the statement of the witnesses and 

drew the sketch map of the place of crime vide Ext.7.

. PW7  further  stated  that  he  seized  the  spade  vide  Ext.8  in 

presence of witnesses and proved the same with his signature. He identified 

the seized spade vide MExt.1. 



. PW8 Sri Ratneswar Das, another I/O of the case, deposed that 

on the fateful day, he was the incharge of Udlabakra OP and on that day, an 

information was received stating a physical tussle is going on at Nizaranagar 

and accordingly, PW7 made a GDE no.242 dated 13/4/14 and went to the said 

place.  PW7  apprehended  the  accused  and  brought  a  'kudal'(spade).  The 

injured was sent to Hayat hospital where he was declared dead. PW7 did the 

inquest on the deadbody. On the same day, he received a written ejahar from 

PW5 which he entered as GDE no.248 dated 13/4/14 and sent the same to 

Dispur police station for registration of a case. Ext.9 was the said FIR  and he 

proved the same. He was given to investigate the case. Accordingly, he visited 

the place of occurrence, prepared the sketch map of the place of occurrence 

and recorded the statement of witnesses and the eye-witnesses PW5 and 6 

were sent before the magistrate to record their statement u/s 164 CrPC. He 

collected  the  post-mortem  examination  report  and  at  the  end  of  the 

investigation, he filed the charge-sheet against the accused vide Ext.10 with 

his signature. 

. PW9 Sri  Bankim Sharmah deposed that  on 17/4/14 while he 

was posted as SDJM., Kamrup (M) Guwahati, he recorded that the statement 

of Abdul Khalek (PW6) and Makram Ali(PW5) u/s 164 CrPC., in connection with 

Dispur PS Case No.662/14 u/s 302 IPC., vide Ext.11 and 12 respectively. PW9 

proved the Ext.11 and 12 with his signatures.  

. From  the  above  evidence  of  the  prosecution  witnesses,  it 

appears that PW5 and 6 are only eye-witnesses of the occurrence and the 

prosecution case rests on their evidence since other prosecution witnesses are 

either circumstantial in nature or official witness. It appears that PW5 is the 

informant of the case but he is not a literate person. Though he filed the FIR 

vide  Ext.9,  it  is  proved  by  the  I/O.  It  is  not  denied  that  PW5  and  6 

accompanied the victim to the place of  occurrence to complete the job of 

carrying sand from the road side to the house of PW1. It is also, not in dispute 

that the accused was unknown either to the victim or to PW5 and 6 prior to 

the occurrence. 



. If the evidence of PW5 is carefully observed, it would disclose 

that on the fateful day, at around 12 noon, while he with PW6 and the victim 

was engaged in carrying sand, the accused arrived on the spot. The evidence 

on record does not disclose anything that prior of arrival of the accused on the 

spot, the victim had talked with him. The evidence of PW5 shows that the 

accused made a quiry as to who allowed to carry the sand. The accused then, 

without waiting for a reply, hit on the head of the victim by means of a spade.  

Hence the victim fell on the ground. The evidence of PW5 is corroborated by 

PW6 who also did the same job with the victim and PW5 on the spot. The 

evidence of PW6 reveals that the accused initially asked the victim whose sand 

was there and thereafter, before speaking any word by the victim/deceased, 

the accused hit on the head of the victim by the spade by which, the victim 

was doing his job. Hence there is consistency between the evidence of PW5 

and 6. 

. It  shows  further  from the  evidence  of  PW5 and  6  that  the 

accused came to the spot with empty hand and than, picked up the spade of 

the  victim/deceased  to  hit  on  his  head.  Both  the  PW5 and  6  stated  that 

immediately after inflicting the spade blow on the head, the victim fell down 

on the ground. Hence the blow of the spade was so severe that the victim 

could not able to remain stand on legs. The above evidence of PW5 and 6 is 

supported by PW1 who engaged PW5, 6 and the victim to carry the sand and 

he came out of the house after getting information of hue and cry outside of 

his  house. The evidence PW1 shows that  he arrived on the spot after the 

occurrence was over but saw the accused standing with blood stained spade 

on his hand while the victim was lying near him with head injury. PW2 also,  

found the victim lying with injury on the sport but she did not implicate the 

accused. 

. Thus, it  appears from the above evidence that all  the above 

witnesses are natural witnesses and tendered the evidence as what was seen 

by them. If the accused did not hit the victim, PW1 would not have seen him 

with the blood stained spade on the hand of the accused near the victim on 

the spot. The evidence of PW5 shows that his face was towards the house of 

his employer when the accused attacked the victim which does not mean that 



PW5 was not an eye-witness of the occurrence since the evidence of PW6 

discloses that PW5 was slightly at a distance of the victim when the occurrence 

took place. Thus it goes to say that PW5 was standing near the victim and as 

such, from that distance, he had full scope to see the attack of the accused 

even he face was towards the house. The evidence of PW1 is found to be 

reliable  since  he  arrived  on the  spot  after  getting  information  of  shouting 

outside which is raised admittedly by PW6 after the incident. 

. Moreover  PW1  projected  another  circumstance  that  after 

sometimes, the accused ran away from the spot. It is thus relevant in the 

case. He had chased the accused with the public to some distance. PW5 and 6 

as  well  as,  PW6  and  PW7  also,  corroborated  the  said  version  of  PW1. 

Apparently, the accused was apprehended at a distance from the spot and 

brought to the police station. The I/O also,  recovered the offending spade 

from the accused. It is correct that the if the spade had blood stains, but it 

was not sent for FSL examination neither if the blood found on the ground of  

the spot, was not sent chemical examination. This is truly a lapse of the I/O. 

But  that  does not  suggest  that  the incident  did  not  occurr  in  the light  of 

testimony of PW1, 2, 5 and 6 who tendered consistent evidence. 

. That apart, the evidence of PW3 supported the fact that the 

victim had serious head injury. There is nothing to disbelieve the said version 

of PW3. As far as, the medical evidence is concerned, it appears further that it 

supports the fact that the victim had severe head injury on his head resulted in 

his death. It appears that PW4 was post-graduate medical student when he 

conducted the post-mortem on the deadbody of the victim. His admitted in the 

evidence that he had no authority to conduct post-mortem examination, does 

not mean that he had no requisite experitse to conduct such examination. 

Moreover, the finding of PW4 had concurrence of another competant medical 

expert  who  signed  the  Ext.2.  Hence  findings  of  PW4  in  Ext.2  cannot  be 

disputed on these grounds. 

. Further the evidence of  PW4 shows that  he conducted post-

mortem examination on the deadbody of Jalal Ali which is not similar to the 

name of the victim. But if the case reference as stated by PW4 is perused, it 



would say that it was done vide GD entry no.242 dated 13/4/14 which was 

same as registered by the I/O in connection with the incident of this case. The 

I/O also, supported the version of PW4. Hence diference in name does not rise 

any serious doubt over Ext.2 that PW4 did post-mortem examination on some 

other person. Further, the evidence of PW4 discloses that one police person 

namely; Nabajit Talukdar identified the deadbody. He was not examined by 

the  prosecution.  In  absence  of  such  witness,  it  cannot  be  held  that  PW4 

conducted post-mortem examination on other person than, the victim when 

the I/O confirms it. 

. There was no doubt, a little delay in shifting the victim to the 

hospital as appears from PW5 and 6 since there was chase and apprehension 

of the accused first. But such delay is too negligible to assume that if the 

victim was provided timely medical treatment, his life could have been saved, 

considering the nature of injury so inflicted. No any medicolegal view comes 

on the record to support that fact. Hence such view of the defence is too 

feeable to accept under the facts and circumstances of the case.

. It thus makes clear from the medical evidence that the victim 

died due to injury sustained by him on the head which was caused by blunt 

weapon/force.  There is  consistency between the medical  evidence with the 

version  of  PW1,2,  5  and  6.  The  medical  evidence  further  improves  the 

reliability  of  the  testimony  of  PW5  and  6  and  there  appears  no  any 

discripencies in the evidence between PW5 and 6 who were present on the 

spot with the victim at the relevant time. Hence it cannot be held that the 

victim sustained injury due to fall against stone.

. It is alleged by the defence that GD entry no.242 vide Ext.3 was 

registered first prior to Ext.9 and as such, Ext.3 only can be treated as FIR of 

the case. On perusal of Ext.3, it shows that it is an information of the same 

incident as disclosed in Ext.9 and as per version of the I/O. On the basis of the 

same,  the  I/O  went  to  place  of  occurrence.  Thus  Ext.3  does  not  erode 

credibility  of  the  prosecution  story  when  there  is  cogent  and  consistent 

evidence tendered by PW1, 3, 5 and 6 supported by medical evidence. It is 

correct  to say that the seized spade was not produced before PW5 and 6 



during the trial. However, it was produced before the I/O which was identified 

as MExt.1. The defence rised that there was discripencies in the investigation. 

But for defects in the investigation, the accused cannot be given any benefit. 

. Apparently, the evidence on record discloses that the accused 

came to spot without any reason and asked some questions to the victim in 

presence of PW5 and 6. There was also, no previous enmity exists between 

them since they came to the place of occurrence for labour job only. But from 

the behaviour of the accused as disclosed by PW5 and 6 with PW1, it would 

naturally  suggest  that  the  accused  wanted  to  show  his  local  supremacy, 

rowdyness and  mussle power over the victim and PW5 and 6.  Hence the 

motive of the accused behind such deadly blow on the victim can safely be 

held as stated above. 

. There was no evidence to show that the victim  provoked the 

accused in any manner immediately, prior to the occurrence to lose his self-

control over his mind. There was no retaliation by PW5 and 6 too on the verbal 

questions of the accused at the relevant time to create any grave and sudden 

provocation circumstances for the accused. The evidence on record discloses 

that  the  accused  even  did  not  wait  for  any  reply  from the  victim  before 

inflicting the spade blow on the head of the victim. It appears that the blow of 

the accused by the spade was so hard and severe that the victim could not 

stand remain standing and immediately, he fell down on the ground near the 

accused. Thus the intention of the accused was to inflict the spade blow as 

hard as possible to cause injury on the head of the victim, knowing that as a 

result of which, the victim would lose his life due to the injury sustained by 

him. Hence the accused appears to have committed the offence of culpable 

homicide amounting to murder of the victim, Jalaluddin Ali. There is no any 

doubt intrudes over the role of the accused in the occurrence. The case of the 

accused does not come under parview of exceptions as provided u/s 300 IPC. 

From the evidence on record, no other view is plausible. 

. In the result, it appears that the prosecution has able to prove 

its case against the accused beyond all shadow of doubt and in the light of  

section 3 of Evidence Act. Hence the accused is held guilty u/s 302 IPC., and 



the accused is convicted thereunder. The nature of offence so committed by 

the  accused  would  not  entitle  him  to  deal  u/s  360  CrPC.,  or  under  the 

provisions of Probation of Offenders Act. 

. The judgment is delivered in the open court on this 7th day of 

July,2017. 

Dictated and corrected by me :

Shri C. Das,

Addl. Sessions Judge No.1       Addl. Sessions Judge No.1

   Kamrup (M) Guwhati                   Kamrup (M)  Guwahati

Transcribed by :

A. Pathak

           


