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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS AT KAMRUP(M).  

             Present: ARPITA KAR, A.J.S.  

                   

            C.R. CASE NO: 3148/07

                                       U/S 138 N.I.Act

                          Sri Sunil Kathotia

                     ............ Complainant

         -Vs-

              1. M/S Ajmera Industrial Services

    2. Shri Sushil Kumar Ajmera.

               ............... Accused.

       

      Advocate Appeared:-

                 For The Complainant: - Mr. A.Sattar, Smti. M. Kumari, Mr. Z. Hussain, 

Smti. P.Singh,

    For The Accused     :- Smti. D.Devi.

         OFFENCE EXPLAINED ON : 09.04.2008

         EVIDENCE FILED AND RECORDED ON: 11.06.2009, 29.06.2010, 

04.07.2015, 03.12.2016, 10.03.2017.

         ARGUMENT HEARD ON: 31.05.2017

         JUDGMENT DELIVERED ON: 02.06.2017

                   JUDGMENT.

1. This  is  a  case  instituted  under  section  138  of  the  Negotiable 

Instrument Act, 1881(hereinafter called as N.I. Act) alleging therein that 
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the  accused  Sri  Sushil  Kumar  Ajmera  who  is  the  proprietor  of  M/S 

Ajmera  Industrial  Services  had  issued  a  cheque  in  favour  of  the 

complainant, which was dishonoured by the drawee bank.

2. The brief facts giving rise to the institution of this complaint case 

by the complainant, Sri  Sunil  Kathotia (hereinafter referred to as the 

complainant) is that the accused, Sri Sushil Kumar Ajmera (hereinafter 

referred  to  as  accused  No.2)  who  is  the  proprietor  of  M/S  Ajmera 

Industrial Services (hereinafter referred to as accused No.1) is known to 

him since a long time. In the year 2005, the accused No.2 approached 

the complainant with a request to help him in procuring orders from 

Government departments, Pubic sector undertakings, Corporations and 

institutions  for  execution  in  the  name  of  accused  number.1  and  the 

accused  No.2  assured  the  complainant  to  make  all  necessary 

investments and to pay all the expenditures of the complainant besides 

paying him a handsome amount earned from the contracts, assignments 

and supply orders which may be procured by the complainant in the 

name of accused no.1. Out of sympathy the complainant agreed to his 

proposal and joined hands with the accused No.2 without insisting on 

executing a partnership agreement.  Thereafter  the complainant using 

his  contacts  and  efforts  was  successful  in  bringing  several  work 

orders/contracts from National Building Construction Corporation Ltd at 

Shillong in the name of accused No.1, which were all executed jointly by 

the accused No.2 and the complainant. Apart from such orders obtained 

from NBC, the complainant was also successful in getting stockistship of 

Cement Corporation of India Limited in the name of accused No.1 and in 

this way the complainant sincerely assisted the accused and promoted 

the business of accused No.2. Their business flourished with efflux of 

time  and  the  complainant  wanted  to  purchase  an  office/business 

premise on ownership for his exclusive use and enjoyment. When he 

informed about his desires to the accused no.2, he not only encouraged 

him  but  also  promised  to  release  a  part  of  the  assured  handsome 

amount  due  to  the  complainant.  Based  on  such  assurance,  the 

complainant finalised the deal for outright purchase of room No.304 of 
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Temple Tower belonging to Baijnath Sikaria Jankalyan Trust which was 

under the care and management of its trustee, Sri Pawan Sikaria. As the 

deal was finalised, hence the accused No.2 made a part payment of the 

assured  handsome  amount  earned  till  that  date  from  their  joint 

business.  The accused No.2 had issued a cheque bearing No.014406 

dated 29.05.2006 for Rs. 6,00,000/- which on request was paid directly 

to  Baijnath  Sikaria  Jankalyan  Trust  by  the  accused  No.2.  Upto 

15.11.2006 the complainant made a payment of RS.12,00,000/- to the 

said trust and on  15.11.2006, the trust entered into a written contract 

of agreement for sale with the complainant. The accused NO.2 made a 

final  settlement  of  the  account  with  the  complainant  for  their  joint 

business and in furtherance thereof, issued a cheque bearing cheque 

No.  536168  dated  07.05.2007  for  Rs.18,00,000/-  in  favour  of  the 

complainant to clear his liabilities and since then the complainant was 

not having any business involvement with the accused. The cheque was 

presented  for  encashment  after  issuing  advance  intimation  to  the 

accused no.2 but the same was dishonoured for “not arranged for”.

3. The complainant thereafter issued legal notice to the accused on 

18.05.2007 demanding the amount of cheque within 15 days, but the 

accused failed and neglected to pay the same even after receipt of the 

notice; as such the complainant lodged this complaint under section 138 

of the Negotiable Instruments Act,1881.

4. The  accused  was  called  upon  to  enter  trial  and  upon  his 

appearance on receiving the summon, the particulars of offence under 

section 138 of the Negotiable Instruments Act,1881 was explained to 

him to which he pleaded not guilty and claimed to be tried.

5. Complainant  side  examined  1  witness  and  also  exhibited 

documents. Then examination of accused was recorded u/s 313 Cr.P.C. 

Defence adduced 3 witnesses.
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6. The defence plea as revealed from the evidence of the defence is 

that the complainant has misused his blank cheque and the accused do 

not have any liability towards the complainant.

 

7. I  heard  arguments  for  the  accused.  The  complainant  did  not 

advance argument inspite of getting several chances. 

8. Upon hearing and on perusal  of  the record I  have framed the 

following  points for  determination in  order  to  arrive  at  a definite 

finding as regards the dispute in this case :-

i)  Whether  the  accused  issued  the  cheque  no.536168  dtd. 

07.05.2007 in favour of the complainant for the discharge of 

any legally enforceable debt or liability?

ii) Whether the cheque was dishonoured for insufficient funds 

in the account of the accused?

iii) Whether the accused received the demand notice issued by 

the complainant regarding the dishonour of the cheque?

iv) Whether the accused has failed to repay the cheque amount 

to  the  complainant  within  stipulated  period  and  thereby 

committed  the  offence  under  section  138  of  the  Negotiable 

Instruments Act, 1881?

DISCUSSION, DECISION AND REASONS FOR THERE OF:-

Point  For  Determination  No.(i):  Whether  the  accused  issued 

the  cheque  no.536168  dtd.  07.05.2007  in  favour  of  the 
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complainant for the discharge of any legally enforceable debt 

or liability?

  9.      The complainant has alleged that the accused had issued the 

cheque-in-question  for  the  discharge  of  a  legally  enforceable  liability; 

whereas the accused has contended that he does not have any liability in 

favour of the complainant.

 

10. P.W.1,  Sri  Sunil  Kathotia  has  deposed  that  the  accused  no.2  is  the 

proprietor of the accused No.1 and is known to him since a long time. 

Sometimes  in  the  year  2005,  the  accused  No.2  approached  him  and 

sought his help in procuring orders from Government departments, Pubic 

sector  undertakings,  Corporations  and  institutions  for  execution  in  the 

name  of  accused  number.1  and  the  accused  No.2  assured  the 

complainant  to  make  all  necessary  investments  and  to  pay  all  the 

expenditures of the complainant besides paying him a handsome amount 

earned from the contracts, assignments and supply orders which may be 

procured by the complainant in the name of accused no.1. On good faith, 

the  complainant  agreed  to  his  proposal  and  joined  hands  with  the 

accused No.2  without  insisting on executing a  partnership  agreement. 

Thereafter the complainant using his contacts and efforts was successful 

in  bringing  several  work  orders/contracts  from  National  Building 

Construction Corporation Ltd at Shillong in the name of accused No.1. 

Apart  from such orders obtained from NBC, the complainant was also 

successful in getting stockistship of Cement Corporation of India Limited 

in the name of accused No.1 and in this way the complainant sincerely 

assisted the accused and promoted the business of accused No.2. The 

complainant wanted to purchase an office/business premise on ownership 

for his exclusive use and enjoyment. When he informed about his desires 

to the accused no.2, he not only encouraged him but also promised to 

release a part of the assured handsome amount due to the complainant. 

Based on such assurance, the complainant finalised the deal for outright 

purchase of room No.304 of Temple Tower belonging to Baijnath Sikaria 

Jankalyan Trust which was under the care and management of its trustee, 

Sri Pawan Sikaria. As the deal was finalised, hence the accused made a 
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part  payment of the assured handsome amount earned till that date from 

their  joint  business.  The  accused  No.2  had  issued  a  cheque  bearing 

No.014406 dated 29.05.2006 for Rs. 6,00,000/- which on his request was 

paid directly to Baijnath Sikaria Jankalyan Trust.  The said cheque was 

duly delivered to the trustee by him under the cover of his letter dated 

29.05.2006. The said letter is produced and exhibited as Exbt-1.  The 

trustee acknowledged the receipt of the said amount of Rs.6 Lakhs by 

way of issuing separate money receipt in his name. The accused No.2 

made a final settlement of the account with the complainant for their joint 

business and in furtherance thereof, issued a cheque bearing cheque No. 

536168 dated 07.05.2007 for Rs.18,00,000/- in favour of the complainant 

to clear his liabilities. The said cheque is produced and exhibited as EXbt-

9.  He  informed  the  accused  No.2  by  way  of  registered  letter  dated 

05.05.2007 that the cheque issued by him would be deposited on time by 

him. The letter written by him to the accused is produced and exhibited 

as Exbt-8.

 11. The accused in his  evidence as D.W.1 has admitted his  cheque but has 

contended  that  he  has  taken a  loan  of  Rs.3,00,000/-  in  two  instalments  on 

18.02.2005  and  28.02.2005  from  the  complainant  in  the  year  2005  and  he 

agreed to repay the same by 29 March. But on the said date he was out of  

station for which the complainant called him and reminded him about the same. 

He then asked the complainant to take a blank signed cheque that was kept in 

his  drawer.  The  accused  deposed  that  at  that  point  of  time  he  and  the 

complainant used to run their business from the same room and they also used 

to help each other with trivial business matters if the other one remained absent 

in the office. The complainant gave him a written document stating that he has 

taken a loan from the complainant at the time of fling the income tax return. The 

confirmation of account for the year 2005 is produced and exhibited as Exbt-A. 

The complainant did not deposit the said cheque in the year 2006 for which he 

again took a writing from the complainant. The confirmation of account for the 

year  2006  is  produced  and  exhibited  as  Exbt-B.  The  cheque  was  also  not 

deposited in the year 2007 for which he again went to take signature of the 

complainant on his confirmation of account but the complainant denied signing 

it. In the year 2007 he received a letter from the complainant where his address 
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was mentioned wrongly. The said letter is exhibited as Exbt-E and the envelope 

of the letter is exhibited as Exbt-D. He used to maintain a counter folio where he 

has maintain that he has given a blank cheque to the complainant. The said 

counter folio is produced and exhibited as Exbt-F. The complainant filed a T.S. 

against him but the same was dismissed. The copy of judgment in the said T.S. is 

produced  and  exhibited  as  Exbt-G.  The  complainant  has  misused  his  bank 

cheque and he is not entitled to get anything from him.

         In his cross-examination He denied the fact that he has written 

Exbt-F later. He admitted that on Exbt-E he has not mentioned about the 

fact that he has given a bank cheque to the complainant.

12. D.W.2, Sri Hirendra Nath Barman deposed that he is working in the SBI, 

Dispur branch, where the accused is maintaining his account and he has 

affirmed  that  on  18.02.2005  an  amount  of  Rs.2,00,000/-  and  on 

28.02.2005 another amount of Rs.1,00,000/- were credited in the account 

of  the  accused  vide  two  cheques.  The  certified  copy  of  the  account 

statement of the accused is produced and exhibited as Exbt-I.

        In his cross-examination he deposed that on Exbt-I it is not mentioned that 

Exbt-I is certified as per the Banker’s book of evidence. He admitted that he has 

not exhibited his identity card in this case to prove his identity.

13. D.W.3, Sri Kaushik Ghose Tagore deposed that he is working in the ICICI 

Bank. He deposed that the complainant is the proprietor of M/S National 

Trade Agency and is maintaining an account with them On 18.02.2005 

and 28.02.2005 and amount of RS.2 lakhs and 1 lakhs were withdrawn in 

the name of Ajmera vide two cheques. The certified copy of the account 

is produced and exhibited as EXbt-J and the relevant entries are marked 

as Exbt-J(1) and J(2).

       In his cross-examination he deposed that on Exbt-J it is not mentioned that 

Exbt-I is certified as per the Banker’s book of evidence and that in the entry of 

Exbt-J(2) the name is shown as Ajmerand not Ajmera. He denied the fact that 

“Ajmera” and “Ajmer” are two different entities. He admitted that he has not 

exhibited his identity card in this case to prove his identity.
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14. It is pertinent to mention here that the cheque-in-question along with the 

hand writing samples of both the parties was sent to FSL for hand writing 

examination and the FSL opined that the signature on the cheque is that 

of the accused but they could not give any definite opinion about the 

authorship of writings of the other columns on the cheque.

15. The existence of a legally enforceable debt or liability is a  sine-qua-non 

for proving the offence under section 138 N.I.Act. In the instant case, the 

story of the complainant that he entered into a joint business with the 

accused for which the accused No.2 assured to give him a handsome 

amount earned from the contracts, assignments and supply orders which 

were procured by him in the name of accused No.1 and after settlement 

of their account the accused No.2 issued the instant cheque in his favour 

to  clear  his  liabilities  towards  the  complainant  is  unsupported  by any 

documents. The complainant failed to show that any such transaction has 

ever taken place in between them. Although he has deposed that he has 

procured several contracts from National building construction corporation 

Ltd,  Shillong,  Stockship  of  cement  corporation of  India  Limited in  the 

name of the accused No.1 but he failed to show any copy of such work 

orders or other documents given in favour of the accused by the said 

corporations or as to what was the amount that the accused have earned 

from the said contracts/work orders. Even if it is assumed that there was 

a  joint  business  between  them  and  the  accused  No.2  assured  the 

complainant to pay handsome amounts out of the amount earned by him 

through the contracts, assignments etc. procured by the complainant in 

the  name  of  accused  No.1  but  the  complainant  failed  to  mention 

specifically  as  to  what  were  the  terms  and  conditions  agreed  upon 

between them based on which the payment was supposed to be made by 

the accused. It is very unlikely that in a joint business transaction, one 

would join another person in  his  business  without having any specific 

terms and  conditions  for  payment  of  the  profit  earned.  Moreover  the 

complainant also failed to show upon what basis the account of their joint 

business  was  settled  for  which  the  accused  No.2  issued  the  instant 

cheque to him. He has neither produced any copy of the said account as 
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maintained by them during their business transaction nor is any copy of 

ledger book maintained by him, produced in this case.

16. Although the presumption u/s 118 and 139 N.I.Act is there in favour of 

the holder of the cheque that the cheque was issued in discharge of a 

legally  enforceable  debt  but  in   a  catena  of  judgment  viz:  Krishna 

Janardan Bhat  Vs  Dattatraya  G.  Hedge;  AIR 2008 SC  1325,  Vijay  Vs  

Laxman;  (2013)3  SCC  86  the  Hon’ble  Apex  Court  has  held  that  the 

presumption is rebuttable in nature and in Rangappa Vs Mohan; AIR 2010 

SC 1898 it was held by the Hon’ble Apex Court that the accused can rebut 

the presumption without stepping into the witness box and can depend 

on the materials submitted by the complainant in order to raise such a 

defence. 

17.  Now, turning to the factual aspects of this case, it is an admitted fact 

that the complainant has not produced any documents to show that he 

has ever assisted the accused in his business for which the complainant 

assured to pay him a handsome amount. The complainant could also not 

produce  any  material  on  record  to  show  based  on  what  terms  and 

condition their alleged joint business account was settled for which the 

accused  NO.2  issued  him  the  instant  cheque.  The  complainant  could 

atleast have produced the ledgers/ work orders etc. as maintained by him 

during the tenure of his joint business with the accused but he has failed 

to do so without giving any explanation for the same.  Although a letter 

dated 29.05.2006 is produced by him and marked as Exbt-1 to show that 

a cheque number 014406 for RS.6,00,000/- was given by the accused 

No.2 to the Baijnath Sikaria Jankalyan Trust on behalf of the complainant 

but the said letter do not contain any signature of the accused and the 

accused in his examination U/S313Cr.P.C. has taken a plea that the said 

cheque was issued to the said trust by him for purchasing a room for 

himself. The complainant although have produced a money receipt issued 

in his favour by the trustee of the said trust after acknowledging the said 

cheque of the accused No.2,  but the complainant has not adduce the 

evidence of the said trustee to prove the Exbt-2.
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18.  The defence has taken a plea that the complainant lend him an amount 

of Rs.3 lakhs in two instalment against which he has issued the cheque-

in-question to him but the same was blank at the time of its issuance and 

contained his signature only. It is also contended that the cheque was 

taken by the complainant himself  from his drawer,  as directed by the 

accused No.2 himself. The contention of the accused that he has received 

an amount  of  Rs.3  lakhs is  supported by the D.W.2 and 3 who have 

deposed that on 18.02.2005 and 28.02.2005 the accused has received an 

amount  of  Rs.2,00,000/-  and  1,00,000/-  respectively.   The  FSL  also 

opined that they cannot give any definite opinion as to the authorship of 

the contents  of  the cheque on the basis  of  the comparison  materials 

available in their hand. As the handwriting samples of the complainant 

and accused were sent to the FSL for comparison with the writings of the 

cheque-in-question and based on that materials the FSL opined that the 

signature on the cheque-in-question is that of the accused but could not 

give a definite finding about the authorship of the writings of the cheque-

in-question, hence it is implied that the contents of the cheque were not 

authored by the accused.   From the circumstances discussed so far it is 

seen that the accused has raised a probable defence in this case. 

19.  In K. Prakashan Vs P.K.Sundderan; (2008)1SCC 258, the Hon’ble 

Supreme Court has held that the standard of proof of the prosecution is 

beyond reasonable doubt and that of the accused is only preponderance 

of probability. 

20.  Hence,  from  the  aforesaid  proposition  of  Law  as  laid  down  in   K. 

Prakashan  Vs  P.K.Sundderan;  (2008)1SCC  258,  (Supra)  and  the 

discussions  made so  far  is  sufficient  to  hold  that  as  the accused has 

raised a probable defence to prove his case hence in the present case the 

complainant cannot take shelter solely on the presumption u/s 118 and 

139  of  N  I  Act  as  because  his  very  own averments  as  made  in  his 

evidence and the circumstances which has already been discussed above 

creates a doubt on the factum of issuance of the cheque voluntarily by 
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the accused towards the repayment of his  liabilities of Rs.18,00,000/-. 

Complainant  should  have  adduced  further  evidence  to  prove  his  case 

beyond reasonable doubt.

21.  In view of the above discussion, I am of the considered opinion that 

although the complainant has proved the fact that the cheque-in-question 

was signed by the accused but the accused has been able to rebut the 

presumption U/S 118 and 139 N.I.Act, that the cheque was not issued in 

discharge of any legally enforceable debt or liability and thus shifted the 

burden of prove beyond reasonable doubt on the complainant in which 

complainant failed to prove his case. The complainant thus failed to prove 

the fact of receiving the cheque in discharge of any liability on part of the 

accused no.1 or 2, beyond reasonable doubt.

22.  DECISION:  The cheque was not issued by the accused for the     

discharge of any legally enforceable debt.

Point  For  Determination  No.ii:-  Whether  the  cheque  was 

dishonoured  for  insufficient  funds  in  the  account  of  the 

accused?

23. P.W.1,  has  deposed  that  the  cheque-in-question  was  presented  for 

encashment, but the same was dishonoured because of “Not arranged 

for”.  P.W.1  has  produced  the  cheque  return  memo  and  the  same  is 

marked as exhibit-10 which shows that the said cheque was dishonoured 

for “Not arranged for” and “Exceeds arrangement” on 08.05.2007. The 

accused has not disputed the factum of the dishonour of the cheque. 

24. The Hon’ble Supreme Court in  Laxmi Dyechem Vs State of Gujarat 

and Others; 2012(11)SCALE365,  in para 15 said “The above line of 

decisions  leaves  no  room  for  holding  that  the  two  contingencies 

envisaged under Section 138 of the Act must be interpreted strictly or 

literally. We find ourselves in respectful agreement with the decision in 

NEPC Micon Ltd.  (supra) that the expression "amount of money ....  is 

insufficient" appearing in Section 138 of the Act is a genus and dishonour 
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for reasons such "as account closed", "payment stopped", "referred to the 

drawer" are only species of that genus. Just as dishonour of a cheque on 

the ground that the account has been closed is a dishonour falling in the 

first  contingency referred to in Section 138,  so also dishonour on the 

ground  that  the "signatures  do not  match"  or  that  the "image is  not 

found", which too implies that the specimen signatures do not match the 

signatures  on  the  cheque  would  constitute  a  dishonour  within  the 

meaning  of  Section  138  of  the  Act.  This  Court  has  in  the  decisions 

referred to above taken note of situations and contingencies arising out of 

deliberate acts of omission or commission on the part of the drawers of 

the cheques which would inevitably result in the dishonour of the cheque 

issued by them. For instance this Court has held that if after issue of the 

cheque  the  drawer  closes  the  account  it  must  be  presumed that  the 

amount in the account was nil hence insufficient to meet the demand of 

the cheque. A similar result can be brought about by the drawer changing 

his specimen signature given to the bank or in the case of a company by 

the  company  changing  the  mandate  of  those  authorised  to  sign  the 

cheques on its behalf. Such changes or alteration in the mandate may be 

dishonest or fraudulent and that would inevitably result in dishonour of all 

cheques signed by the previously authorised signatories. There is in our 

view no qualitative difference between a situation where the dishonour 

takes place on account of the substitution by a new set of authorised 

signatories resulting in the dishonour of the cheques already issued and 

another situation in which the drawer of the cheque changes his  own 

signatures or closes the account or issues instructions to the bank not to 

make the payment. So long as the change is brought about with a view to 

preventing the cheque being honoured the dishonour would become an 

offence under Section 138 subject to other conditions prescribed being 

satisfied. There may indeed be situations where a mismatch between the 

signatories  on  the  cheque  drawn  by  the  drawer  and  the  specimen 

available with the bank may result in dishonour of the cheque even when 

the  drawer  never  intended  to  invite  such  a  dishonour.  We  are  also 

conscious of the fact that an authorised signatory may in the ordinary 

course of  business be replaced by a new signatory ending the earlier 

mandate to the bank. Dishonour on account of such changes that may 
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occur in the course of ordinary business of a company, partnership or an 

individual  may  not  constitute  an  offence  by  itself  because  such  a 

dishonour in order to qualify for prosecution under Section 138 shall have 

to be preceded by a statutory notice where the drawer is called upon and 

has the opportunity to arrange the payment of the amount covered by 

the cheque. It is only when the drawer despite receipt of such a notice 

and  despite  the  opportunity  to  make  the  payment  within  the  time 

stipulated under the statute does not pay the amount that the dishonour 

would  be  considered  a  dishonour  constituting  an  offence,  hence 

punishable." 

               Thus, keeping in mind the ratio as laid down by the Hon’ble 

Supreme Court in Laxmi Dyechem Vs State of Gujarat, supra; it can be said 

that dishonour of the cheque on ground of “Not arranged for” and “Exceeds 

arrangement” are only the species of the genus “fund insufficient” and will 

attract  the  penal  consequences  of  Sec  138  N.I.  ACT,  provided  the  other 

criteria’s are fulfilled.

25. In addition to the above the section 146 of the Negotiable Instruments 

Act,1881  provides  for  a  statutory  presumption  as  regards  to  the 

genuineness of the cheque return memo issued by the bank. Hence, it is 

held that the cheque was dishonoured due to funds insufficient in the 

account of the accused.

26.  Decision:   The cheque issued was dishonoured for  insufficient 

funds in the account of the accused.

 Point For Determination No.iii:- Whether the accused received the 

demand notice issued by the complainant regarding the dishonour 

of the cheque?

27. P.W.1, has deposed that after the dishonour of Exbt-9, demand notice was 

issued in respect of the dishonour of the said cheque, after the receipt of 

the  cheque  return  memo  (exhibit  -10).  The  complainant  issued  the 

demand notice to the accused by registered post in his correct address. 
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The copy of the said notice along with the postal receipt is produced and 

marked as exhibit-11,12 and 13 respectively. 

28.     I have perused the above exhibits and there is nothing on record to 

doubt or  disbelieve the genuineness of the above exhibits.  The postal 

receipt [exhibit -12 and 13] shows that the notice was sent by registered 

post duly prepaid and addressed to the accused. 

29.  The perusal of the exhibit-11 shows that it is demand notice whereby the 

factum of dishonour of the cheque (exhibit-9) is clearly mentioned and a 

demand is made to honour the amount of the said cheque within 15 days 

from the receipt of the notice.

30.   The accused in his examination U/s 313 Cr.P.C. has admitted the receipt 

of the said legal notice.

31.  Thus, in view of the aforesaid discussions and evidences, it is held that 

the  accused  received  the  demand  notice  issued  by  the  complainant 

regarding the dishonour of the cheque.

32.  DECISION: The demand notice was duly served upon the accused.

Point For Determination No iv:- Whether the accused has failed to 

repay  the  cheque  amount  to  the  complainant  within  stipulated 

period and thereby     committed the offence under section 138 of the   

Negotiable Instruments Act, 1881?

33.        The offence under section 138 of the Negotiable Instruments Act,  

1881 is complete on the satisfaction of certain conditions which are: that 

the cheque has to be issued on the account maintained by the accused 

and that  the cheque has to be issued for  the discharge of  a debt or 

liability. It is further provided that the said cheque has to be deposited 

within  three months of  its  issuance or  within  its  validity  and that  the 

notice regarding the dishonour of the cheque for insufficient funds ought 
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to be given within 30 days of the receipt of information regarding the 

dishonour. 

34.        In the instant case in hand, it is already held that the cheque was 

not issued in discharge of any debt or liability.  In absence any legally 

enforceable  debt  or  liability  the  accused  cannot  be  booked  U/S  138 

N.I.Act. and hence this point does not merit any further discussions. 

                       

35.     In view of the aforesaid discussions and the decisions reached in the 

foregoing points for determinations, it is held that the accused has not 

committed offence under section 138 of the Negotiable Instruments Act, 

1881 and as such the accused is acquitted from the charges of this case 

under section 138 of the Negotiable Instruments Act,1881.

36.  The  accused  M/S  Ajmera  Industrial  Services  and  Shri  Sushil  Kumar 

Ajmera are acquitted from the charges of this case under section 138 of 

the Negotiable Instruments Act,1881 and set at liberty.

37.    The accused is directed to furnish fresh bail bond U/S 437A Cr.P.C. and 

till  then  the  bail  bond  executed  by  the  accused  and  his  sureties  are 

extended for the next six months.

38.   The case is disposed of on contest.

Given under my hand and the seal of this court on this the  02nd  day of 

June, 2016 at Kamrup(M).

                             

                  

                                        Judicial Magistrate 1  st   Class, Kamrup(M).  
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EXHIBIT 5: Sale agreement entered between trust and the complainant.

EXHIBIT  6:  Photostat  copy  of  letter  written  by  accused  No.2  to 

B.L.Sikaria.

EXHIBIT 7: Photostat copy of document form of amicable settlement 

entered between Pawan Sikaria and Sushil Kumar Ajmera.

EXHIBIT  8:  Letter  dated  05.05.2007  written  by  complainant  to  the 

accused.
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EXHIBIT 11: Copy of legal demand notice. 
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D.W.1: Sushil Kr. Ajmera.

D.W.2: Hirendra Nath Barman.

D.W.3: Kaushik Ghose Tagore.
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EXHIBIT B: Confirmation of account for the year 2006

EXHIBIT C: Letter dated 05.05.2007.
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EXHIBIT E: Letter dated 22.05.2007.

EXHIBIT F: Counter foil of the cheque book.

EXHIBIT G: Certified copy of Judgment dated 12.09.2012.

EXHIBIT H: Authority letter of D.W.2.

EXHIBIT I: Account statement of the accused.
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Judicial Magistrate 1  st   class, Kamrup(M).   


