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HIGH  COURT  FORM  NO.  (J)  3.
HEADING OF JUDGMENT ON APPEAL

DISTRICT      :  Kamrup (Metro).

 In  the  Appellate Court of the Additional District Judge No. 4, FTC, 
Kamrup, (M), Guwahati.

Present            :  Smti P R Rajmedhi,
                              Addl. District Judge No. IV, FTC,
                              Kamrup (M), Guwahati.

        Monday,  the 5th day of June, 2017.

Title Appeal No. 60 of 2006.

From the judgment and decree dated 30.06.06 passed by Civil  Judge 
(Junior Division) No. 3, Kamrup, Guwahati, in T.S. No. 202 of 2004.

            Shri Ram Prasad Mandal,
       Son of Shri Premlal Mandal, 
       Resident of Kalipur, Chakreswar River Side,  

                 Guwahati, District Kamrup, Assam. ......Appellant/Defendant.
-Vs-

       1. Smti Urbashi Kalita, 
                 Wife of Late Amar Kalita,
                 2. Shri Jyotish Kalita, 
                 3. Shri Ranjit Kalita, 
                 Sl. No. 2 and 3 are sons of Late Amar Kalita, 
                 Sl. No. 1 to 3 are residents of Kalipur, 
                 Chakreswar River Side, Guwahati,  
                 District Kamrup, Assam            ......Respondents/Plaintiffs.

                               This appeal coming on this day (or having been heard on) 05.05.17 in 
presence of :- 

 Mr. A. Barkataki, Ld. Advocate, ............  Advocate(s) for appellant
                                     Pleader(s)

                                                                                                            

                                            -AND-
 Mr. R. Baishya, Ld. Advocate     ...........Advocate(s) for Respondent 
                                                                                  Pleader(s)

And having stood for consideration to this day, the court delivered the 
following judgment :-                

J U D G M E N T

1) This appeal is directed against the judgment and decree passed by the 

learned Civil Judge (Junior Division) No. 3, Kamrup, Guwahati in T.S. No. 202/04 

by dated 30.06.06.
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2) The  facts  leading  to  file  the  appeal  may,  shortly,  be  stated  that  the 

Respondents (hereinafter referred to be plaintiffs) are the owners of a plot of 

land measuring 1 Katha 3 Lechas covered by Dag No. 648 of K.P. Patta No. 290 

situated at Village Kamakhya under Jalukbari Mouza and the description of the 

same  has  been  mentioned  in  the  schedule  of  the  plaint.  The  plaintiffs  also 

constructed  a  small  permanent  house  there  in  the  land.  The  Appellant 

(hereinafter referred to be as defendant) was known to the family of the plaintiffs 

for many years for which the defendant approached the plaintiffs to live in the 

house so constructed by the plaintiff and accordingly defendant was allowed to 

stay as a permissive possessor. The defendant however assured the plaintiffs to 

purchase the house but he was short of money and accordingly the defendant 

made a katcha deed thereby asking the plaintiffs to sign thereon. However, the 

plaintiffs were not agreeable to the amount which was offered by the deendant. 

However, the defendant assured to give the enhanced amount keeping at par in 

the market value. Accordingly, the plaintiffs were waiting for the defendant to 

come forward to  execute  the sale  deed after  negotiation of  the construction 

amount. The plaintiffs never suspected any foul play on the part of the defendant 

and  believed  that  they  would  have  executed  the  sale  deed  on  payment  of 

consideration amount. However, the plaintiffs noticed that the defendant started 

renovation work in the house from 26.02.02 and on being enquired, the plaintiffs 

were told that the repairing works were necessary and he was going to purchase 

the house within a very short period. On 26.07.04, the defendant started doing 

RCC construction which prompted the plaintiffs to ask the defendant for  said 

construction. Accordingly, the plaintiffis have filed the suit seeking declaration of 

right, title and interest over the suit premises and for recovery of khas possession 

by eviting the defendant and for permanent injunction together with cost of the 

suit.

3) The defendant entered into appearance and contested the suit by filing 

written statement traversing the plaintiffs' claim and also filed a counter-claim. 

According to him, the plaintiffs were the earstwhile of
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the land and subsequently it was purchased by him for valuable consideration. 

According to him, the plot of land was sold to him by the plaintiff Nos. 2 and 3 in  

the year 1992 for a consideration of Rs. 15,000/- by executing a sale deed on 

25.07.92 and vacant possession of the land was handed over to him. However, 

he denied that there was any kind of permanent structure. But the land was 

house  with a  temporary  shed  made of  bamboo and thatch.  Accordingly,  the 

plaintiffs handed over the possession of the land with a promise to register the 

sale deed on a later date. But the plaintiffs did not register the same despite of 

having paid the full amount of consideration and accordingly, he had completed 

the RCC house in the year 2000 and an Assam type house with garage were also 

completed in the year 2003 which is being assessed by the GMC.

The defendant is a bonafide purchaser of the land in question for valuable 

consideration. As such, he has got right, title, interest over the suit land. Situated 

thus, he prays for dismissal of the suit of the plaintiffs and prayed for declaring 

him as  the owenr  of  the land in  the schedule  to  the  written  statement  and 

counter-claim, declaring that the plaintiffs are bound to execute the registered 

sale deed within a specific time frame and on failure, the court is to register the 

same by issuing necessary precept etc. 

 Admittedly, the schedule of the land as appeared in the plaint refers to a 

plot of land measuring 15 Lechas whereas schedule to the counter-claim refers to 

land measuring 1 Katha 3 Lechas. But both the land has got same dag and patta 

mentioned in the schedule of the written statement. 

4) Accordingly, the plaintiffs filed the written statement against the counter-

claim filed by the defendant taking the plea that  the katcha deed cannot be 

turned as a sale deed as it did not have the signatures of the parties and the 

amount of Rs. 15,000/- was taken as advance of the consideration amount only 

for the proposed sale. The assessment was secured by the defendant illegally, 

without the knowledge of the plaintiffs. Moreover,  the defendant cannot seek 

direction for getting
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registration of katcha deed dated 25.07.92 which is in any manner barred by law 



of limitation.

5) On the basis of the pleadings of the parties, the learned court below has 

framed the following issues :-

1) Whether the suit is maintainable in its present form ?

2) Whether the plaintiff has right, title and interest over the suit land ?

3) Whether the defendant is a permissive occupier of the plaintiffs over the 

suit land ?

4) Whether the sald deed dated 25.07.92 by plaintiffs No. 2 and 3 is proper 

and valid in the eyes of law ?

5) Whether the defendant is a bonafide purchaser of the suit land ?

6) Whether the defendant has constructed an RCC house over the suit land 

completed in the year 2000 ?

7) Whether the plaintiffs is entitled to the relief as prayed for ?

8) Whether the plaintiffs are bound to execute the sale deed ?

9) Whether the defendant is entitled to the reliefs as prayed for ?

6) In support of the case, the plaintiffs have examined 2 Nos. of witnesses 

including  the  plaintiff  Jyotish  Kalita,  whereas,  the  defendant  has  examined 

himself as DW 1. Both the parties have submitted some documents. The learned 

trial Court on the basis of the existing materials on record, however, decreed the 

suit of the plaintiffs by dismissing the counter-claim of the defendant. 

7) Feeling  aggrieved  and  dissatisfied  with  the  judgment  and  decree  so 

passed by the learned trial court, the appellant/defenant preferred the appeal 

before  the  learned  Civil  Judge  and  the  learned  Appellate  Court,  however, 

dismissed the appeal on contest without any cost by upholding the judgment and 

decree passed by the learned Munsiff in T.S. No. 202/04.
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8) Feeling aggrieved and dissatisfied with the judgment and decree of the 

Appellate Court in T.A. No. 60/06, by dated 28.04.08, the defendant/appellant 



has preferred a Second Appeal before the Hon'ble High Court which eventually 

give rise to a RSA No. 74/08. The Hon'ble High Court however by a judgment 

dated 27.04.15, remanded the matter to the learned First Appellate Court for 

fresh disposal of the case in accordance with law with a direction to the First 

Appellate Court to frame an issue with regard to the plea of limitation as raised 

by the plaintiffs against the counter-claim brought by the defendant.

9) Accordingly, the case was remanded back to the learned First Appellate 

Court i.e. Civil Judge No. 2, Kamrup, Guwahati for fresh disposal. But the appeal 

was transferred to this Court by the Hon'ble District Judge for which the matter 

was coming up for heaering before this Court.

10) In support of the issue so framed by the court as per direction of the 

Hon'ble High Court, the appellant has examined himself and he was subjected to 

cross-examination by the plaintiff. The newly framed issue relates to – Whether 

the prayer for registration of sale deed dated 25.07.92 is barred by limitation ?

11) I have carefully perused the entire pleadings of the parties together with 

the evidence thereon, oral and documentary. Heard learned counsel for both the 

sides at length and accordingly, I proceed to dispose the appeal on the following 

points for determination.

12) Now the Point for Determination is :-

Whether  the  judgment  and  decree  passed  by  the  learned  Munsiff  by 

dated 30.06.06 in T.S. No. 202/04, is sustainable both on point of law as well as 

facts and whether the counter-claim filed by the appellant/defendant seeking 

direction for registration of the sale deed dated 25.07.92 has become barred by 

law of limitation ?
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13) Discussion, Decision and Reasons for such Decision :- 

Upon perusal of the impugned judgment of the learned court below, it 

appears  that  the  learned  court  has  decided  all  the  issues  in  favour  of  the 



plaintiffs.  Admittedly,  there is  no issue as has been framed in respect of the 

counter-claim. Situated thus, the Hon'ble High Court has remanded the case for 

framing an issue regarding the law of limitation in respect of instituting the case 

by the defendant on the strength of the katcha sale deed. 

14) I have minutely perused the judgment of the Hon'ble High Court wherein 

it has been observed that the learned trial court while deciding the Issue No. 3 

did not at all discuss the plea as set up by the defendant. However, the Hon'ble 

High Court has observed that the Issue No. 4 has been rightly decided by both 

the learned court below. The Hon'ble High Court while observing the decision 

made by the Ld. Trial court in respect of Issue No. 8 has observed that there is  

no any independent discussion in this issue and has accordingly observed that it 

would be necesary for the court below to consider the principle as culled out in 

the case of S. Kaladevi V.R. Somasundaram and others reported in (2010) 5 SCC 

401.

15) On this backdrop of the case together with directing the learned court to 

frame issue regarding point of law of limitation has remanded the case for fresh 

disposal in accordance with law.

16) Now on this factual matrix of the case together with the observation and 

direction so made by the Hon'ble High Court, let me dispose the appeal basically 

on issuewise. 

17) Issue No. 1 :- 

This issue relates to the maintainability of the suit of the plaintiff. There is 

nothing to show from the defendant side as to why the suit  is maintainable. 

Moreover, this is a suit for declaration of right, title, interest and recovery of khas 

possession and for permanent injunction 
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filed by plaintiffs on the touch stone of the title of the property. There is no 

dispute that the plaintiffs are the owners and title holders of the suit land. 

So, the learned trial court is found right in holding the fact that the suit is 



maintainable in its present form.

18) Issue No. 2,   8 and Addl. Issue No. 1   :- 

The  Issue  Nos.  2,  8  and  Addl.  Issue  No.  1  have  been  taken  up  for 

discussion  together  sicne  the  same  were  arising  out  of  common  piece  of 

evidence. Issue No. 2 relates to whether the plaintiff has right, title, interest over 

the suit land ? In the present appeal, the subject matter vigorously challenged by 

the defendant is that the Ext-A, a katcha sale deed in non-judicial stamp paper 

alleged to have been executed by the plaintiffs in favour of the defendant Ram 

Prasad Mandal showing sale of 1 Katha 3 Lechas of the land pertaining to Dag 

No. 648 of K.P. Patta No. 290 of village Kamakhya was shown to have been sold.  

This document was although allowed to be exhibited as Ext-A by the learned trial 

court, but it was not accepted to be a document valid in the eye of law by the 

learned  trial  Court  while  deciding  the  Issue  No.  4  in  the  judgment  under 

challenge. Admittedly, the Hon'ble High Court has observed that the Issue No. 4 

has been rightly decided by the learned trial court. So, this court by sitting as a 

First Appellate Court has got no locus standi to open up the issue.

19) The main crux of the case rest in between the parties is that the plaintiffs  

are the exclusive owners and possessors of the land measuring 15 Lechas in Dag 

No. 648 of K.P. Patta No. 290 situated at village Kamakhya which is described in  

schedule of the plaint. The defendant was having a good relation with the family 

of the plaintiffs for which he approached the plaintiffs for getting shelter of one 

of the house of the plaintiffs situated over the schedule land. Accordingly, the 

defendant was allowed to live in the schedule house. He assured the plaintiffs 

that he would purchase the house which was given to him to live. But he was in 

shortage of money. Accordingly, he made a katcha
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deed and asked the plaintiffs to sign over the same. But the plaintiffs No. 2 and 3 

are not agreeable to the amount for which the defendant

assured them to enhance the amount keeping it at par with the market value of 

the nearby house. However, the defendant has not approached the plaintiff to 

exedcute the sale deed after negotiations. But instead started doing renovation 



work in the year 2002 and started constructing an RCC building in the year 2004 

which prompted the plaintiffs to file a suit.

20) The plaintiffs have never claimed any amount as rent from the defendant 

and according to them, the defendant occupied the house in July, 1995 as a 

permissive occuper. On the other hand, the defendant claimed that the plaintiffs 

approached him in the year 1992 for selling a plot of land measuring 1 Katha 3 

Lechas covered by Dag No. 648 of K.P. Patta No. 290 of village Kamakhya as they 

were in need of money and consideration money was fixed at Rs. 15,000/- and a 

sale deed was executed on 25.07.92. The plaintiffs assured that the registration 

of the sale deed would be done soon. But the plaintiffs have not executed the 

sale deed. Accordingly, he has constructed one RCC building and completed the 

same in the year 2000. The Assam type house and the garage was completed in 

the year 2003. The houses were duly assessed by the Municipality and obtained 

the electricity connection. According to him, after paying the full consideration 

amount, he was given the vacant possession of the suit land and pleaded that it 

is  the duty of  the plaintiffs  to register  the Sale Deed before the appropriate 

authority.

21) Now from having  from the  matrix  of  the  pleadings  of  the  parties,  it 

appears from the case of the plaintiffs that the defendant entered into the house 

as  permissive  occupier  in  the year  1995.  But  the defendant  pleaded that  he 

entered into the house by obtaining vacant possession of the land in the year 

1992 i.e.  on 25.07.92.  It  is  the case of  the plaintiffs  that  the plaintiffs  have 

constructed a houses over the suit land of 15 Lechas and one of the house was 

occupied by the
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defendant as permissive occupier. It is stated by the defendant that he obtained 

the vacant possession of the land on 25.07.92 but he is silent

as to how he was coming into the vacant land and whether there is any standing 

house over the suit land since he claimed that he completed the RCC building in 

the year 2000 and Assam type house and garage in the year 2003. Nothing is 

there to show by the defendant as to where did he reside from 25.07.92 to 2000.



22) Now upon perusal of the Ext-A, it appears that the contents of Ext-A is a 

sale deed written on a non-judicial stamp paper of Rs. 6/-. It was executed by 

the plaintiffs No. 2 and 3 in favour of the defendant. Interestingly, no date is 

mentioned as to when did it execute. Moreover, the schedule of the contents of 

Ext-A mentioned land measuring 1 Katha 3 Lechas alleged to have been sold 

away by the plaintiffs  No.  2  and 3 to  the defendant.  Admittedly,  it  was not 

executed by the plaintiff No. 1 and there is no endorsement or averments from 

the side of the defendant about the absence of the plaintiff No. 1 from executing 

the sale deed. Admittedly, no original copy of Ext-A is found available with the 

case record. The document Ext-A shown to be the sale deed for sale of land 

measuring 1 Katha 3 Lechas for Rs. 15,000/- between the parties is admittedly 

not registered in any manner and have no any date and as such, it is not a 

document within the meaning of Section 54 of the Transfer of Property Act. Since 

the Ext-A is found not in original and the same is found to have been executed 

without any date, so nothing can be inferred that it was executed on 25.07.92. 

Since no date is found on the reverse side of the stamp paper to show as to 

when it was purchased, so merely signing a document on stamp paper without 

applying any  formalities  which  is  required mandatory  and scrupulously  to  be 

followed  according  to  law  is  not  a  document  such  as  sale  deed  within  the 

meaning  of  either  Section  54  of  the  T.P.  Act  or  Section  49  of  the  Indian 

Registration Act, 1908.

23) It is the basic observation of the Hon'ble High Court that the court below 

did not consider the Issue No. 8 as to whether the principal
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enunciated in S. Kaladevi (Supra) would be attracted or not in the instant case.

24) What is the principle that culled out in the case of S. Kaladevi with regard 

to the unregistered document as Ext-A is that -

“By  virtue  of  proviso,  therefore,  an  unregistered  sale  deed  of  an 

immovable property of the value of Rs. 100/- and more could be admitted in 

evidence as  evidence of  a contract  in  a  suit  for  specific  performance of  the 



contract. Such an unregistered sale deed can also be admitted in evidence as an 

evidence of any collateral transactin not required to be effected by registered 

document.”

A document required to be registered if unregistered, can be admitted in 

evidence  as  evidence  of  contract  in  a  suit  for  specific  performance.  So,  the 

principle as stated by the given judgment will have to be applied in Issue No. 8 

together with the Issue so framed by this court in the light of the observation of 

the Hon'ble High Court regarding the law of limitation. 

25) Now coming to the execution of so-called katcha deed/Ext-A, it appears 

very clear that it is a document executed by plaintiffs No. 2 and 3 in favour of 

defendant on a stamp paper. But it was found not registered, found not dated 

and nothing can be inferred from the document as to when it was executed. The 

plaintiffs claimed the suit land as 15 Lechas. But the plaintiff No. 2 and 3 sold the 

suit  land showing  1  Katha 3 Lechas  despite  the  fact  that  they  have  got  no 

saleable interest. Ext-A is not a sale deed. A sale deed showing value of Rs. 100/- 

or more must be registered. Though it is the claim by the defendant that it was 

executed by the plaintiffs on 25.07.92 and the poaintiffs assured that they would 

execute the registeed sale deed very soon but the plaintiffs have not registered 

the same for  which he has filed  a suit  in  the form of  counter-claim on 19 th 

October, 2004.

26) There is no any satisfactory explanation from the side of the defendant as 

to why did he keep mum for a long period of 12 years for
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not  getting  the  sale  deed  registered.  The  law of  limitation  as  prescribed for 

enforcing a document in the court of law is for three years.

27) Upon persual of the evidence of defendant so adduced in this court (after 

framing the new issue) it  appears in para 6 of the evidence-in-chief that the 

intention of the respondent/plaintiff regarding their unwillingness to execute the 

registered sale deed in his favour which amount to refusal and for the first time 

he came to know when he received the summons of T.S. No. 202/04 only on 



16.08.04 and he filed the written statement along with counter-claim on 19.10.04 

which,  according  to  him  within  a  period  of  three  years  from  the  date  of 

knowledge of T.S. No. 202/04.

But the fact remains clear that it is the case of the defendant that he 

executed  the  sale  deed  which  is  a  katcha  deed  on  25.07.92  and  the 

executants/plaintiffs assured him to register the same very soon, but he waited 

till he received the summons in a suit instituted by the plaintiffs thereby taking a 

plea of filing the suit within the period of limitation is nothing but a myth not 

sustainable  in  the  eye  of  law.  It  was  his  duty  either  to  get  the  sale  deed 

registered by the plaintiffs or to get the same registered through the court in an 

appropriate Judicial  proceeding, but he has not resorted the legality and instead 

waited till the plaintiffs filed the suit against him. Admittedly, as it has already 

been held that Ext-A is neither a sale deed nor an agreement to sell because it  

does not satisfy the requirement of law particularly due to non-registration as 

required by law, no date is given and nothing can be inferred as to when it was 

executed.

So,  the principle  as culled  out in  the case of  S.  Kakadevi  has got  no 

application under the given facts and circumstances of the case. 

28) The Hon'ble Apex Court in the case of Noharlal Verma Vs. District Co-

operative Bank Ltd. Reported in (2008) 14 SCC 445 has observed that, limitation 

goes to the root of the matter. If a suit or appeal or application is barred by 

limitation, the court or the adjudicating authority has no jurisdiction or authority 

to entertain such a suit or appeal or application and to decide it on merit.
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29) Here  in  the  instant  case,  the  counter-claim  filed  by  the 

defendant/appellant seeking direction from the court to register the sale deed by 

the plaintiffs on the strength of so-called katcha sale deed alleged to have been 

executed on 25.07.92 (not proved) is hopelessly barred by limitation.

30) Thus, both these Issues No. 2 and 8 and newly framed Issue No. 1 (by 

this Court as per direction of the Hon'ble High Court) are decided against the 

defendant/appellant.



31) Issue Nos. 3, 5 and 6 :-

All these issues are taken up together for discussion and decision since 

the same are arising out of same cause of action. It has already been elaborately 

discussed in Issue Nos. 2, 8 and Addl. Issue No. 1 that the defendant entered 

into the house of the plaintiffs as permissive occupier in the year 1995. But the 

defendant pleaded that he entered into the house by obtaining vacant possession 

of the land in the year 1992 i.e. on 25.07.92. It is the case of the plaintiffs that  

they have constructed houses over the suit land of 15 Lechas and one of the 

house was occupied by the defendant as permissive occuper. But the defenant is 

silent as to how he was coming into the vacant land and whether there is any 

standing house over the suit land since he claimed that he completed the RCC 

building in the year 2000 and Assam tpye house in the year 2003. Nothing is 

there to show from the side of the defendant as to where did he reside from 

25.07.92 to 2000.

It  appears  from Ext-A,  the sale  deed  written  on a  non-judicial  stamp 

paper of Rs. 6/- that it was executed by the plaintiffs No. 2 and 3 in favour of the 

defendant. No date has been mentioned as to when did it was executed. In the 

Schedule-A, it is mentioned as the land measuring 1 Katha 3 Lechas alleged to 

have been sold away by the plaintiffs No. 2 and 3 to the defendant. The owners 

of the schedule  land is plaintiffs No. 1, 2 and 3. But Ext-A shows that the same 

was executed by the plaintifs No. 2 and 3. Regarding the absence of plaintiff No. 

1 from executing the sale deed, the defendant is silent. 
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From perusal of the entire materials, it  appears that without obtaining 

permission of the plaintiff  No.1, the defendant has executed the document in 

question. The same was shown to have purchased at an amount of Rs. 15,000/-. 

The same is an unregistered document. 

So, having considered all the existing evidence on record together with 

the above discussion, it appears to me that the defendant is not a permissive 

occupier of the plaintiffs over the suit land. He is not a bonafide purchaser of the 

same. The defendant has not been able to establish that he has constructed an 

RCC  house  over  the  suit  land,  completed  the  same  in  the  year  2000  and 

accordingly these issues are decided against the defendant.



32) Issue Nos. 7 and 8 :-

These Issues are relating to reliefs and as such, the same are taken up 

together. As I have discussed in Issue Nos. 2, 8 and Addl. Issue No. 1 that the 

plaintiffs have right, title and interest over the suit land and the plaintiffs have 

been able to establish their case and as such, the plaintiffs are entitled to get the 

decree as prayed for.

33) Having considered the matter in its entirety, I am of the view that the 

judgment and decree so passed by the learned Munsiff No. 2 in T.S. No. 202/04 

is found not interferable. Though the learned court below has found criptic in not 

deciding the vital issue in details, but the same will not in any way jeopardise the 

ultimate decision of the case.

O R D E R

Accordingly, the appeal stands dismissed on contest and in condequence, 

the  suit  of  the  plaintiffs  is  decreed  and  conter-claim  raised  by  the 

defendant/appellant is dismissed by upholding the judgment and decree of the 

learned court below in T.S. No. 202/04 by dated 30.06.06. 

Prepare the decree accordingly.
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Send  down  the  LCR  together  with  the  copy  of  the  judgment  to  the 

learned court below.

Given under my hand and seal of this Court on this the 5th day of June, 

2017.

                                                                   (Smti. P. R. Rajmedhi) 
                                                             Addl. Sessions Judge No. IV, FTC,

Kamrup (M), Guwahati.


