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IN THE COURT OF SPECIAL RAILWAY MAGISTRATE, KAMRUP

C.R. CASE 48/13

State

-Vs-

                                                 Sri Dina Chaudhury & Ors.

PRESENT- Sri Devojyoti Bhuyan, Special Railway Magistrate 1st class, Guwahati

For the Prosecution ............... Sri Swatantra Kumar .......... Learned P.P/N.F.Rly/GHY

For the accused persons … Sri Anjali Sarma & Sri Rinti Deka ….......Learned Counsels

Date of prosecution evidence- 16-09-2016, 28-10-2016, 22-11-2016 and 07-01-2017

Date of Defence evidence- 03-05-2017

Date of Argument ........... 09-05-2017

Date of Judgment ........... 05-06-2017

U/S 3(a) Railway Property (Unlawful Possession),1966

Judgment

1.  The case of the prosecution in brief is that on 23-11-2013 at about 20/00 hrs on  
getting information from Engineering Control Guwahati regarding apprehending of 
two unknown persons by one duty Patrolman P-Way/GHY at  KM No.  396/7-8 in 
between AGT-SGT bridge with recovery of 06 nos. of ERC accordingly as directed by 
OC/RPF/PNO(P) ASI/PNO(P) Shiv Kumar Sah along with officer and staff rushed to 
the spot. On arrival at spot in KM No. 396/7-8 it was found that two persons were 
detained by Patrolman with the help of 9 APBN staff (performing bridge guarding 
duty).  On demand both the persons disclosed their  name as (i)  Dina Chaudhury 
M/28 yrs, S/O Sri Jagdish Chaudhury, Vill- Amingaon, ICD Colony, PS- Jalukbari, Dist- 
Kamrup Assam & (ii) Tilak Kaibarta M/35Yrs, S/O Late Kalicharan Kaibarta, Vill- 1 no 
Narenga Bojrapara, PS- Boko, Dist- Kamrup Assam. They also confessed that they 
were apprehended while they were engaged in removing of pendrol clips from the 
Rly Track in order to steal and to sale to scrap peddlers for their  personal gain. 
Thereafter the recovered 6 nos. ERC in a polythene bag was seized at the spot in 
presence  of  witness  as  they  failed  to  give  any  satisfactory  reply  in  support  of 
recovered railway materials and they were taken under custody. After that a joint 
track search was conducted with engineering staff  from KM No. 395 to 397 and 
found  nothing  any  irregularities  except  missing  of  aforesaid  06  Nos.  ERC  from 
different sleepers at KM 396/7-8. Later on they were brought to RPF/Post/PNO(P) at 
00/20 hrs of 24-11-2013 and a case has been registered vide Case No. 1(11)13 U/S 
3(a)  R.P.(U.P.)  Act  and  153  Railway  Act  dated  24-11-2013.  On  the  strength  of 
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complaint lodged by ASI/S.K.Sah and endorsed to ASI/RPF/PNO(P) Sri Phatik Ch. 
Roy to  conduct  enquiry  and submit  report.  Then as  per  the version  of  accused 
persons they conducted search in three scrap shop at Amingaon but found railway 
materials  namely  09  Nos.  ERC  and  19  Quad  Cable  about  2  kg  without  upper 
insulation recovered from the scrap shop of Moinul Haque, M/36 years, S/O Md. 
Hasmat Ali of Vill- South Barne,P.S.- Hajo, Dist- Kamrup (Assam) for which could not 
furnish valid documents for its lawful possession.     

2.   After  the  completion  of  the  enquiry  of  this  case  the  enquiry  officer  (E.O.) 
submitted the prosecution report against the accused persons U/S 3(a) of R.P.(UP) 
Act. Finding a prima facie material this court took cognizance of the offence. After 
hearing both sides this court framed charge U/S 3(a) of R.P.(UP) and the particulars 
of the offence were read over and explained to the accused persons after furnishing 
the copies to which they pleaded not guilty and claimed to be tried.     

3.  During  trial  to  prove  its  case  the  prosecution  examined  10 (ten)  numbers  of 
witnesses namely PW-1 Sri Shiv Kr. Sah; PW-2 Sri Babul Ch. Boro; PW-3 Sri Kushal 
Ch. Das; PW-4 Sri Dharendra Pangying; PW-5 Sri Mina Ram Baruah; PW-6 Sri Debajit 
Sarma; PW-7 Sri Bijay Dey; PW-8 Sri Phatik Ch. Roy; PW-9 Sri Kashi Gope and PW-
10  Sri  Lakumoni  Das  Sri  Prabin  Saha  as  prosecution  witness.  Statement  of  the 
accused person U/S 313 Cr.P.C is recorded in a separate form, wherein he pleaded 
himself to be innocent. On the contrary the defence adduce DW-1 Md. Jalaluddin Ali  
as defence witness. 

4.  Heard  the  arguments  of  learned  counsels  on  both  sides.  Gone  through  the 
evidence on record.

5. Points for determination:

    Whether the accused persons Sri Dina Choudhury and Sri Tilak Koibarta on 23-11-
2013 at Km no.396/7-8 near Saraighat Bridge was found in unlawful possession of 6 
Nos. of Elastic Rail Clip (E.R.C.) stolen from the rail track and accused Md. Moinul 
Haque was found in unlawful possession of 9 Nos. ERC and 19 Quad Cable about 2 
kg without upper insulation which are Railway property suspected to be stolen and 
committed an offence U/S 3(a) R.P.(UP) Act or not?

6. Discussion, Decision and Reason Thereof:

     Now let me at the outset, consider the evidence on record before deciding the 
points for determination.

      PW1 in  his  evidence  deposed  that  on  23-11-2013  while  serving  as 
ASI/RPF/PNO(P) got information at about 20:00 hrs from Engineering Control that 
two persons were detained by patrolling with the help of Assam Battalion with some 
railway  materials  near  Saraighat  Bridge.  Thereafter  he  attended  the  place  of 
occurrence with staff and saw two persons were detained along with materials. Then 
on interrogating to both the persons they admitted that they were removing the 
Pendrol clip from railway track and also disclosed their name as Dina Chaudhury and 
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Tilak Kaiborta. Thereafter he conducted joint inspection (Exhibit 3) of the place of 
theft with officials of engineering department and confirmed the missing. Thereafter  
he seized (Exhibit  1) the recovered 6 nos.  of Pendrol  clip  (Material  Exhibit  1) in 
presence of available witnesses and brought both the accused persons along with 
materials to RPF/Post/PNO and produced before IPF/PNO with a written complaint 
(Exhibit 2). He has seen accused Tilak Kaiborta in the court but co-accused Dina 
Choudhury was absent. He has also seen the seized materials in the court. During 
cross examination he stated that he reached the place of occurrence at 20:30 hrs. he 
did not know the name of on duty patrolling staff who detained the accused persons.  
He has not seen the accused persons removing the materials from KM No. 396/7-8. 
He did not recorded the admission of guilt of Tilak Kaibarta in writing. He denied the 
suggestion  that  materials  produced  in  the  court  were  not  recovered  from  the 
possession of Tilak Kaibarta. The exact KM No. of the missing of materials has not 
been mentioned in Exhibit 3. There was no any local witness present during the 
seizure of the materials. He did not done any marking or mentioned the case no. in 
the materials at the place of occurrence. He has not seen any marking in the seized 
case property or railway marking produced in the court. He denied the suggestion 
that the materials produced before the court are not the case property. He did not 
know if  any  other  accused  persons  are  involved  with  the  case  except  both  the 
accused. He has not seen the accused Dina Chaudhury removing of materials from 
the track and accused Dian Chaudhury has not furnished any writing of committing 
the theft of materials.           

      PW2 in his evidence deposed that on 23-11-2013 while discharging patrolling 
duty with Trackman Kushal Das saw two persons were removing ERC from the track 
at KM No. 396/7-8. Then they informed about it to the Battalion stationed nearby 
and detained both the persons with their help. On searching one plastic bag they 
saw ERC there. Thereafter they informed the matter to RPF and their officers and 
accordingly  RPF  attended  there  and  then  conducted  verification  of  the  place  of 
removal of the ERC. Thereafter RPF seized the materials and he put his signature 
[Exhibit 1(2)] in the seizure list. He has seen only one accused person in the court  
out of which Tilak Kaibarta was present but accused Dina Chaudhury was absent. He 
has also seen the seized railway materials in the court. During cross examination he 
stated that the incident was on night 08/30 hrs. He could not say on the said date 
from which Km no. up to which he was performing duty. He informed the matter to 
his officers at about night 09:00 PM. He had heard the sound of opening the railway 
materials from the track from about 30 meters. The railway materials can not be 
removed from the track with bare hands. He could not say which one of them was 
removing the materials from the track and which one was putting it in the bag. They  
did not recover any other materials except railway materials from the possession of 
the accused person. Pendorl clip have railway mark on it but he has not seen any 
railway  marking  in  the  Pendorl  clip  produced  before  the  court.  He  denied  the 
suggestion  that  the  materials  produced  in  the  court  were  not  railway  materials. 
There was no any local public present during the seizure of the materials but the 
Battalion staffs were present. The signature of the Battalion staff was not taken as a 
witness in the seizure list. He could not identify the other co-accused persons in the 
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court other then Tilak kaibarta. There was no any mention of other materials in the 
seizure list apart from Pendrol clip.  

      PW3 in his evidence deposed that on 23-11-2013 while discharging his evening 
duty from 02:00 PM to 10:00 PM and conducting patrolling along with trackman 
Babul  Ch.  Boro in  the track of  Saraighat Bridge heard some sound of  removing 
railway materials from the track at KM No. 396/7-8. Then they went near to there 
and saw two persons were removing ERC from the track and with the help of nearby  
stationed Battalion detained them from whom 6 nos. of ERC (Material Exhibit 1) were 
recovered. Thereafter he informed the matter to their officers and after some time 
RPF attended there along with whom they conducted verification (Exhibit 3) of the 
place of theft. Thereafter RPF seized the recovered ERC and he put his signature 
[Exhibit  1(3)]  in  the seizure  list.  He has seen the seized materials  in  the court. 
During cross examination he stated that the incident took place about night of 08/20 
hrs. There was no any sufficient lighting facility at KM No. 396/7-8. He could not 
identify other accused person except Dina Choudhury. He could identify accused Dina 
Chaudhury as he was resident of his village. 

      PW4 in  his  evidence deposed that  on 28-11-2013 while  serving as JE/P-
Way/GHY as per instruction of his in-charge attended RPF/Post/PNO to examine the 
case  property  of  the  case.  Thereafter  the  case  property  i.e.  ERC-15  Nos.  was 
produced before him where card label was affixed to it and case no. was mentioned 
on it. After examination of the material he found that the said materials were railway 
material and exclusively used in P-Way department. The materials were not used in 
other place except railways. Thereafter he put marking “X” for further identification 
of the materials and put his signature [Exhibit 5(1)] in the card label. Then he issued 
material certificate (Exhibit 4) relating to it. He has seen the seized materials in the 
court. During cross examination he stated that he has not brought any authorisation 
document to the court to examine the materials by his in-charge. He has not seen 
any marking in the examined materials except his marking. He did not know if any 
theft memo was issued relating to it by his department. He has examined materials 
in one case prior to this examination. He has not measured the materials during the 
examination and has given his expert opinion after visually examining the materials. 
He denied the suggestion that the certificate issued by him was not authentic as it  
did not bear his seal and stamp. The material certificate was not issued in official 
paper. He did not know from whose possession examined materials were recovered. 
He denied the suggestion that the materials produced before the court are not the 
case property. He examined the materials which did not have any marking or the 
case no. on it. There was also no any marking in the bag where materials were kept. 

      PW5 in his evidence deposed that the incident was on 23-11-2013 and during 
that time there camp was at Amingaon near Saraighat Bridge. On the said date at 
about night 08:00 to 08:30 PM they were called by Railway guard and they detained 
two persons along with one plastic bag containing railway materials. Thereafter they 
handed over the detained person to the RPF. Then RPF seized the materials and he 
put his signature [Exhibit 1(4)] in the seizure list. He has seen the seized materials in 
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the court. During cross examination he stated that their duty was up to half part of  
the Saraighat Bridge and another part were done by Pandu guard. There were two 
sentry post in the bridge of which on was at up and other at the down. He could not 
say that who was conducting duty along with him or the railway Km no. at which he 
was performing his duty. He could not identify the persons who were taking away the 
seized materials. He could not say from where the accused person has brought the 
ERC or has not seen the theft. He went to place of occurrence as trackman Kushal  
Das called him for assistance. He could not say the contents of the seizure list which  
was prepared by Shiv Kr. Sah of RPF. There was no any independent witness who put 
signature in the seizure list  in his presence. He has not seen ‘IR’ mark over the 
materials. There was no any ‘IR’ mark seen on the materials produced in the court.  
The materials produced in the court may not be of this case. The 6 nos. of ERC 
recovered from both the accused persons but no any marking was done at the spot. 
The materials were carried by the accused in a plastic carry bag.   

      PW6 in his evidence deposed that on 23-11-2013 he was informed over phone 
by Patrolman of Saraighat Bridge Sri Kushal Das about theft of 6 nos. of ERC from 
the rail track. Then on the same day at about night 08:00 hrs he went to the place  
and found missing of ERC. Thereafter he issued memo (Exhibit 6) to OC/RPF/PNO 
and later issued FIR (Exhibit 7). During cross examination he stated that the time of 
the lodging of the FIR was not mentioned in the FIR. He has not seen the accused 
person  while  visiting  the  place  of  occurrence.  He  has  not  seen  the  materials 
produced  in  the  court  in  possession  of  anyone  at  the  place  of  occurrence.  He 
reached the place occurrence at about 07/30 hrs.  

      PW7 in his evidence deposed that on 28-11-2013 as per the letter he attended 
the RPF post Pandu for examination of the case property. Thereafter RPF produced 
one naked cable (cut piece without insulation) before him and after examination of 
the materials found that the said cable was UG 12 core signalling cable (Material 
Exhibit  2)  where  card  label  affixed  to  it.  After  examination  he  found  the  said 
materials were used in railway signal department and were not available outside. 
Thereafter he put marking “X” mark for further identification of the materials and put 
his  signature [Exhibit  9(1)]  in the card label.  Then he issued material  certificate 
(Exhibit  8).  During  cross  examination  he  stated  that  he  has  not  brought  the 
requisition served to him by RPF. He has not measured the examined materials but 
issued the certificate after roughly measuring it. The examined materials were about 
2 kg. He has not mentioned in his certificate about value of the materials and it can 
be assumed to be about Rs. 300 to 400/- which are produced before the court. He 
has not seen any railway marking in the materials but it contained railway mark in its 
upper insulation. He could not say from whom the railway materials were recovered. 

     PW8 in his evidence deposed that on 24-11-2013 while serving as ASI/RPF/PNO 
he  was  endorsed  the  case  vide  no.  1(11)13  U/S  3(a)  R.P.(U.P.)  Act  for  causing 
enquiry. He was handed over two accused persons and seized materials along with 
other case dockets. Thereafter he recorded the statement (Exhibit 12 & 13) of both 
the accused persons where both of them confessed their guilt stated that they used 
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to sell the stolen materials to different scrap peddlers and also stated that they know 
some scrap shop where railway materials were purchased. Then as per the version of 
accused persons they conducted search in three scrap shop at Amingaon but found 
railway materials namely 09 Nos. ERC (Material Exhibit 1) and 19 Quad Cable about 
2 kg without upper insulation (Material Exhibit 2) recovered from the scrap shop of 
Moinul Haque. On interrogation to the Moinul Haque he could not furnish any valid 
document and stated that the said materials were purchased from scrap peddlers. 
Thereafter  he  seized (Exhibit  10)  the  recovered materials  from Moinul  Haque  in 
presence of one local witness. Thereafter Moinul Haque was brought to the post and 
his  statement  (Exhibit  14)  was  recorded  where  he  stated  that  the  recovered 
materials were purchased from the scrap peddlers. Thereafter he visited the place of 
occurrence  and  prepared  sketch  map  (Exhibit  18).  Then  he  got  examined  the 
materials by experts and collected material certificate. Thereafter during enquiry he 
collected  the  address  proof  (Exhibit  15,  16  &  17)  of  the  accused  person  and 
examined all the relevant witness relating to the case. After completion of enquiry 
finding prima facie materials against the accused persons he submitted Prosecution 
Report (Exhibit 11) U/S 3(a) R.P.(U.P.) Act against the accused persons. He has seen 
the accused Moinul Haque, Dina Chaudhury in the court and could identify accused 
Tilak Kaibarta on sight. During cross examination he stated that he was endorsed the 
case  on  24-11-2013  and  the  complaint  was  lodged  on  same  day.  He  has  not 
attended the place of occurrence. The seized 6 nos. ERC of the case were recovered 
from the accused Dina Chaudhury and Tilak kaibarta. The name of Moinul Haque 
was not directly stated by both the accused during the interrogation. The scrap shop 
of Moinul Haque was shown by one person but he did not know his name. He did not 
collected any particulars relating to the scrap shop owned by Moinul Haque. The 
statement of accused Dina Chaudhury and Tilak Kaibarta was recorded on 24-11-
2013.  There was no any mention of  accused Moinul  Haque in  the statement  of 
accused  persons.  The  accused  person  Dina  Chaudhury  and  Tilak  Kaibarta  has 
confessed of committing theft of 6 nos. of ERC. The materials recovered from the 
scrap shop of Moinul Haque were not purchased from both the accused persons. The 
statement of accused Moinul Haque was recorded on 24-11-2013. He denied the 
suggestion that the statement of accused Moinul Haque was taken in a plan paper 
and the contents written by him. There was no any railway mark in the materials 
seized from the possession of the accused Moinul Haque. He has not seen the 9 Nos. 
of ERC in the court recovered from the accused Moinul Haque. Both the accused 
Dina Chaudhury  and Tilak  Kaibarta did  not  mention the name of  scrap peddlers 
where  they  sold  the  railway  materials.  Accused  Moinul  Haque  was  not  a  scrap 
peddler. Exhibit16 was not issued on Government Pad. Exhibit 16 issued by Govt 
village headman was not figured as a witness in the case. There was no any mention 
of Dag and Patta No. relating to the scrap shop of accused person in the Exhibit 16.  
He denied the suggestion that the accused Moinul Haque was not involved in this 
case and he has been falsely implicated in to the case. There was no any marking in 
the seized materials handed over to him.

      PW9 in his evidence deposed that on 23-11-2013 he was called by RPF in the 
morning hours and in his presence [Exhibit 12(2)] recorded the statement of accused 
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Dina  Choudhury  where  he  stated  that  the  Trackman  has  detained  him  while 
committing the theft of railway materials from the track and was handed over to RPF.  
Then on the same day at about night hours he was again called and in his presence 
[Exhibit 14(3)] statement of accused Moinul Haque was recorded where he stated 
that RPF has recovered railway iron materials to which he could not furnish any valid 
documents.  During  the  recording  of  statement  of  both  the  accused  no  any 
threatening was given to them or physical assault inflicted upon them. During cross 
examination he stated that he owned a Pan Shop outside the RPF Post during the 
period. He used to come to his Pan Shop at the morning at 09:00 to 09:30 hrs. He 
could not remember the name of the person who was called him to RPF Post. He has 
seen Dina Choudhury in the morning hours. He denied the suggestion that he was 
not present at RPF post on 24-11-2013 and has seen two accused persons there. He 
did  not  know  what  was  written  in  Exhibit  14  as  he  could  not  read  Assamese 
language. He did not know what materials were recovered from the accused Moinul  
Haque.  He  denied  the  suggestion  that  as  he  has  relation  with  RPF  he  put  his 
signature in the paper without the knowledge of anything. He has not read out the 
statement of accused Dina Choudhury but it was read over to him by RPF. Accused 
Dina Choudhury has put his signature in the statement after RPF read over the same 
to him. 

     PW10 in his evidence deposed that on 24-11-2013 he was called by RPF while 
standing near the Joyguru point and took along with them and conducted search at 
scrap dam of Moinul Haque. Then after the search railway materials and cable were 
recovered. Thereafter RPF prepared one paper and took his signature [Exhibit 10(3)] 
there. He has seen accused Moinul Haque in the court. During cross examination he 
stated that he did not know where Moinul Haque resided. He knew Moinul Haque 
from before as he also deals with in scrap materials. He knew accused Moinul Haque 
deal in scrap materials. On the said date he was waiting at Joyguru Point at the 
morning  hours  but  could  not  remember  the  exact  time.  He  has  seen  the  RPF 
recovered two items of materials from the scrap damp. There was other two persons 
present apart from the accused person while conducting search but he could not say 
their names. He did not know the contents of the Exhibit 10 and could not say the 
name of RPF who has prepared it but it was read over to him. He has not seen the 
recovered materials in the court. He denied the suggestion that no any search was 
done by RPF in the scrap shop of the accused and no any railway materials were 
recovered from there. He also stated that the accused deals in scrap materials prior  
to it but he has not heard anything against him. 

7.   Now appreciating the evidence of PWs it appears from the evidence of PW-1 the 
complainant of the case who after information of on duty Patrolman attended the 
place of occurrence and found the accused persons namely Dina Chaudhury and 
Tilak Kaibarta with stolen railway materials from their possession. Further during the 
enquiry  of  the  case  on  the  leading  statement  of  both  the  co-accused  persons 
apprehended the co-accused Moinul Haque from whose possession further railway 
materials were recovered which were concealed in his scrap shop. Thus an offence 
U/S 3(a) R.P.(U.P.) Act seems to be committed.  
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8.   Here the question arises whether the offence committed attract the provisions of  
the  charge  U/S  3(a)  of  R.P.(U.P)  Act.  From the  plain  reading  of  the  section  it  
transpires  that  the  main  ingredients  are  (i)  the  property  in  question  is  Railway 
property (ii) the accused were in possession, and (iii) it is reasonably suspected of 
having stolen or unlawfully obtained.

(i)   Now from the definition of the act "railway property" includes any goods, money 
or valuable security or animal, belonging to, or in the charge or possession of, a  
railway administration. Now coming to the issue of the seized materials to be railway 
property it appears from the evidence of PW-4 and PW-7 who examined the case 
property as an expert opined that the said materials are railway property which are 
not available in open market. Considering no other divergent claim as otherwise, it 
can be reasonably held that the seized case property to be railway property. 

(ii) & (iii) Again, following the issue of the theft and possession of railway property 
by the accused persons it appears from the evidence of PW-2 and PW-3 who during 
the  patrolling  of  the  railway  track  found  the  accused  persons  at  the  place  of 
occurrence  while  removing  railway  materials  from  the  track.  Accordingly  they 
detained both the accused persons with the help of Battalion stationed nearby the 
place of occurrence which can be surfaced from the evidence of PW-5 the Battalion 
staff who provided the assistant in detaining both the accused persons. Further the 
fact  of  seizure  of  the  materials  from the possession  of  accused persons can be 
confirmed from the evidence of PW-1 the complainant and the seizing officer who 
after information of the incident reached the place of  occurrence and seized the 
materials  from the possession of both the accused persons.  Further in course of 
enquiry on the basis of the statement of apprehended accused persons search was 
conducted at the scrap shop of co-accused Moinul Haque thereby recovering railway 
materials from his possession which is reflected from the version of PW-8 the E.O. of 
the case and the fact of the seizure of the materials from the scrap shop can be 
confirmed  from the  evidence  of  PW-10  the  local  independent  witness  who  was 
present during the search and seizure of the railway materials from the possession of 
the accused person. Also theft of the materials can be confirmed from the evidence 
of PW-6 apart from other occurrence witness who found missing of the materials 
from the railway track after information by his on duty patrolling thereby lodging of 
XR memo and FIR regarding the missing. Finally the confessional statement of the 
accused  persons  recorded  by  the  E.O.  of  the  case  in  presence  of  independent 
witness  PW-9 found  to  be well  corroborated with the evidence of  other  PWs to 
substantiate the fact of theft and unlawful possession of railway materials by the co-
accused persons. The statement of the accused person is admissible as evidence as 
such statement made under Sec. 9 of R.P.(UP) Act is a judicial proceeding and it has 
also corroborated the evidences of the PWs categorically to substantiate the theft 
and unlawful possession of the railway property.

9.  Section 3(a) R.P.(U.P.) Act punishes the unlawful possession of Railway properties. 
The moment it is proved that the property is Railway Property and the possessor 
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could not justify such possession, he comes under the ambit of this section and the 
burden shifts to the accused to rebut the case. 

10.  During the defence the accused person submitted that no any such railway 
materials were recovered from his possession and has been falsely implicated into 
the  case.  Accused  person  Md.  Moinul  Haque  adduce  one  witness  as  DW-1  to 
substantiate his claim.

       DW1 in his evidence deposed that the incident was on 23-11-2013. He knew 
the accused person namely Moinul Ali from a long period as he has a tailor shop 
which was adjacent to the shop of the accused person. The accused person deals in 
scrap materials i.e. plastic, bottle, cartons etc. On the said date at about 11:30 to 
12:00 of day hours while he was returning from his home towards his shop he saw 
some gathering in the scrap shop of the accused person. On coming near to it he 
saw some RPF officials about 6 to 7 were conducting search in the scrap shop of the 
accused person. There was a gathering of public  outside the shop but after  the 
search he did not see any materials recovered from the scrap shop of the accused 
person or any materials which the RPF had taken along with them from the shop.  
Later he came to know that the accused person has been implicated into the case by 
the RPF for the recovery of stolen railway materials. During cross examination he 
stated that he did not enter into the shop during the search conducted by the RPF. 
He did not know if the accused person had bought any railway materials. He did not 
make  any  complaint  anywhere  for  the  fact  that  the  accused  person was  falsely 
implicated into the case. He denied the suggestion that he had deposed falsely in the 
court in order to save the accused person as he was his close inmate.  

11.   During argument of the case, the defence counsels raised the points that there 
was no any independent local witness who were present during the recovery and 
seizure of the railway materials from the possession of both the accused persons. 
Further the recovered alleged to be railway materials from the possession of accused 
Moinul Haque was not related to the materials mentioned in the F.I.R. on the basis of 
which the case was registered. Also there are sufficient contradictions among the 
version of PWs and absence of impartial witness during the recording of statement of 
the  accused  persons  cast  serious  doubts  as  to  the  authenticity  of  the  case  of 
prosecution. 

12.  Now coming to the claim of the defence in respect to the evidence of PWs it 
appears that the defence witness who appeared as DW1 has failed to convince the 
fact that no any such materials as claimed by the prosecution has been recovered by 
the RPF as the version of the defence witness found to inconclusive relating to the 
fact  of  the  seizure  and  recovery  of  the  materials.  Further,  the  prevailing 
circumstances at the time of seizure of materials from both the accused persons may 
have cause the seizing officer in adverse possession to procure the attendance of 
local witness. Again the statement of accused Dina Choudhury and Moinul Haque 
was  recorded  in  presence  of  independent  witness  who  seems  to  be  have  good 
relation with the RPF for which he came forward as a token of witness but from the 
evidence of  independent  witness  PW-9 there does not  appear  serious  doubts  to 
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reject the voluntariness of the statement given by the accused persons. Further from 
the evidence though it appears that the materials recovered from the scrap shop or 
possession of accused Moinul Haque did not relates with the FIR but he has failed to  
furnish authority regarding the railway materials recovered from his possession. Also 
the offence is based on the unlawful possession of railway materials but not limited 
to the theft  of  materials  reported by the informant.  Finally  the contradictions as 
appeared  amongst  the  evidence  of  PWs are  not  such  gravity  or  carry  sufficient 
divergent views to brush aside the case of prosecution.  Conclusively all the accused 
persons failed to absolve from the presumption shifted by prosecution upon them for 
the theft and unlawful possession of railway property.             

Order

13.   From  the  above  appraisal,  appreciation  of  evidence  on  record  and  the 
application  of  law I  find  that  the  prosecution  has  been  successful  to  prove  the 
offence U/S 3(a) of R.P.(UP) Act against the accused persons beyond all reasonable 
doubts and hence they are convicted accordingly U/S 3(a) R.P.(UP) Act.

14.   The accused are not granted the benefit of probation as the stolen materials 
are public property. 

15.   Heard the accused persons on the point of sentence. The accused submitted 
that they are the sole earning member of the family and are in the deep clutches of 
poverty. So they prayed for leniency.

16.   Considering  the  plea  of  the  accused  mainly  taking  into  consideration small 
quantity  and  value  of  the  seized  materials,  I  opt  to  take  a  lenient  approach in  
sentencing the accused and sentence the accused persons Sri Dina Choudhury and 
Sri Tilok Koibarta to undergo simple imprisonment (S.I.) for 2 (two) months and with 
fine of Rs.1500/- in default S.I. for another 15 days and accused Md. Moinul Haque 
to undergo S.I.  for  1 (one) month and with fine of  Rs.1500/-  in default  S.I.  for 
another 15 days. Period already undergone in jail hazot shall be set off.

17. Seized materials are returned to the concerned Railway department.  

18. Bail bond stands cancelled and the bailor discharged from liabilities.

19. Furnish free copy of judgement to the accused persons.

20. Given under my hand and seal of this court on this 5 th of June 2017 at Guwahati. 

                                                                                  

Sri Devojyoti Bhuyan, AJS

                Special Railway Magistrate,Guwahati
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Appendix of the CR case no. 48/13

Prosecution Evidence (10 Nos.)
  1. PW-1 Sri Shiv Kr.Sah. 
  2. PW-2 Sri Babul Ch. Boro.
  3. PW-3 Sri Kushal Ch. Das.
  4. PW-4 Sri Dharendra Pangying.

5. PW-5 Sri Mina Ram Baruah.
6. PW-6 Sri Debajit Kr. Sarma.
7. PW-7 Sri Bijay Dey.
8. PW-8 Sri Phatik Ch. Roy.
9. PW-9 Sri Kashi Gope.
10. PW-10 Sri Lukumoni Das. 

  
Defence Evidence (1 Nos.)
1. DW-1 Md. Jalaluddin Ali.
Court Evidence

  Nil
Documents Exhibited by Prosecution.

  Exhibit 1 Seizure List.
  Exhibit 2 Complaint.
  Exhibit 3 Joint Inspection Report.

Exhibit 4 Material Certificate.
Exhibit 5 Card Label.
Exhibit 6 XR Memo.
Exhibit 7 F.I.R.
Exhibit 8 Expert Certificate.
Exhibit 9 Card Label.
Exhibit 10 Seizure List.
Exhibit 11 Prosecution Report.
Exhibit 12 Confessional Statement of the accused Sri Dina Choudhury.
Exhibit 13 Confessional Statement of the accused Sri Tilok Koibarta.
Exhibit 14 Confessional Statement of the accused Md. Moinul Haque.
Exhibit 15 Address Proof of accused Sri Tilok Koibarta.
Exhibit 16 Certificate of Village Headman relating to Scrap shop.
Exhibit 17 Address Proof of accused Sri Dina Choudhury.
Exhibit 18 Sketch Map.

  Material Exhibit 
1. Mat. Exhibit 1 : E.R.C. (Pendrol Clip)
2. Mat. Exhibit 2 : 19 Core UG Cable (without insulation).
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