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                                                J U D G M E N T

1. This appeal is directed against the judgment and order passed by the 

learned Judicial Magistrate, 1st class,  Kamrup (M),  Guwahati in  C.  R. Case No. 

3262/14 by dated 19.09.16 whereby the learned court below has convicted the 

accused u/s 138 N.I. Act and sentened him to undergo S.I. for 6 months and also 

to pay compensation of Rs. 2,30,000/- in default S.I. for 4 months. 

2. The  facts  leading  to  file  the  appeal  may  shortly  be  stated  that  the 

Complainant/Respondent  Chabin  Chandra  Das  (hereinafter  referred  to  be  as 

Complainant)  lodged  a  complaint  before  the  learned  CJM,  alleging  that  the 

accused/appellant  Mr.  Masaddar  Ali  Laskar  (hereinafter  referred  to  be  as 

accused) has obtained a loan from him and in discharge of lawful dues payable 

to him against the said loan, issued a cheque bearing No. 875022 dated 06.10.14 

for Rs. 2,00,000/- drawn on SBI, Dispur Branch in his favour. He has deposited 

the said



-2-

cheque in his account maintained at Central Bank of India, Guwahati Branch on 

20.10.14 for realisation of the payment of the said cheque but the same was 

returned unpaid with remark 'insufficient fund'. Thereafter demand notice was 

sent to the accused through registered post with acknowledgment due in his two 

correct  addresses on 03.11.14 intimating him regarding the dishonour  of  the 

cheque and demanding him to pay the same within 15 days from the date of 

receipt of the notice. But the accused inspite of receiving the notice, has not paid 

the amount. Accordingly, the complainant has filed the case against the accused 

u/s 138 N.I. Act.

3. After  having received the complaint,  the same was transferred to  the 

court of learned JMFC and the learned court below after having completed full 

dressed trial recorded the conviction, as stated above. 

4. Feeling  aggrieved at  and  dissatisfied  with  the  judgment  and  order  so 

passed  by  the  learned  court  below,  the  accused/appellant  has  preferred  the 

appeal on the following amongst other grounds -

i) The learned court below committed grave error in law and as such, the 

impugned judgment and order dated 19.09.16 passed in C. R. Case No. 3262/14 

is required to be interfered.

ii) The learned court below has failed to rise to the occasion to scrutinize all 

these unnaturalness and improbabilities, and therefore, fell in grave error and as 

such, the judgment and the order are required to be interfered with.

iii) The learned trial court without shifting the evidence and without making 

any sincere efforts to scrutinise the entire materials on record, with superficial 

approach proceeded to record conviction against the accused/appellant and thus 

lead itself to the perverse finding.

iv) The learned JMFC failed to consider that the amount was already paid to 

the  complainant  and  the  complainant  also  filed  one  money  suit  against  the 

accused for  recovery of  money.  Taking advantage of  such blank cheque,  the 

complainant filed his name just to harass the
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accused/appellant and the learned court below ignored and overlooked such vital 

actual and legal aspect evident from the record.

v) The the learned court below failed to appreciate the statement of the 

accused in its entirety as the accused person stated that he has paid the money 

to the complaint.

6. I  have carefully  perused the Memo of Appeal,  the case record of  the 

learned court below, impugned judgment and order, evidence on record, both 

oral and documentary. I have also heard the arguments advanced by the learned 

counsel for both the side. 

7. Now Point for Determination   :-   

Whether  the  judgment  and  order  passed  by  the  learned  Judicial 

Megistrate 1st Class, Kamrup (M), Guwahati in C. R. Case No. 3262/14 by dated 

19.09.16 is sustainable both on point of law as well as facts ?

8. Discussion, Decision and Reasons for such Decision   :-   

Upon  perusal  of  the  impugned  judgment,  it  appears  to  me  that  the 

learned court below has framed 4 Nos. of Points for determination of the case 

i.e.  (i)  Whether  the  accused  issued  cheque  bearing  No.  875022  dated 

06.10.2014, for an amount of Rs. 2,00,000/- in favour of the Complainant for the 

discharge of anylegally enforceable debt or liability ? (ii) Whether the cheque was 

dishonoured for insufficient funds in the account of the accused at that relevant 

time of presentation of same in Bank ? (iii) Whether the accused received the 

Demand Notice issued by the Complainant regarding dishonour of the cheque ? 

(iv)  Whether  the  accused  has  failed  to  repay  the  cheque  amount  to  the 

Complainant  within  the  stipulated  period  and  thereby  committed  the  offence 

punishable under Section 138 of Negotiable Instrument Act, 1881 ?

9. The Point No. (i)  relates to – Whether the accused has issued cheque 

bearing No. 875022 dated 06.10.14 for an amount of Rs. 2,00,000/- in favour of 

the complainant for the discharge of any legally enforceable debt or liability ?
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The complainant has adduced evidence wherein in eviedence-in-chief, he 



stated that the accused took a loan from him in discharge of the lawful dues 

payable  to  him against  the said  loan he has issued  the cheque  bearing No. 

875022 dated 06.10.14 for Rs. 2,00,000/- only drawn on State Bank of India, 

Dispur  Branch.  Though  he  was  cross-examined  by  the  defence/accused,  but 

nothing has been elicited from his evidence to get any bonus in his favour. The 

PW 1 in his cross-examination admitted that he has a stationery shop and has 

long relationship with the accused. He has provided financial assistance to the 

accused prior to six months from issuance of the cheque by him. He has given 

the amount of Rs. 2,00,000/- at a time in cash. He has not taken anything in 

written form while providing the loan to the accused. 

Moreover,  the  accused  in  his  statement  recorded  u/s  313  Cr.P.C.  has 

stated that he has taken the loan and against same as security, he has issued the 

cheque in favour of the complainant. He has stated like this that  - “I have taken 

a loan and as against same as security, I have issued the cheque in favour of 

complainant. The signature appearing in the cheque is mine.” Though he stated 

in his statement that he has issued the cheque as security to the complainant, 

but  inspite  of  getting  opportunity  on  several  occasions,  he  failed  to  adduce 

evidence  to  prove  this  fact  that  he  had  issued  the  cheque  in  favour  of  the 

complainant as security. The learned court below has mentioned in the judgment 

that  -  “Thus, the fact  that  accused once taken money from the complainant 

becomes  an  admitted  fact  and  under  such  circumstances,  in  my  considered 

opinion, if the accused claimed to have refunded the money taken from him, as a 

reasonable  prudent  man,  he  ought  to  have  asked  for  return  of  the  security 

cheque issued by him alleged to have taken by the complainant at the time of 

providing the loan. However, materials before court shows that nothing has also 

been brought on record to show that the accused has made either any verabal or 

written  communication  to  the  complainant  asking  for  return  of  the  security 

cheque said to be issued by him against the loan taken from complainant after 

alleged repayment of the amount by him.”
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10. So, from having perused the evidence on record and the discussion of the 

learned court below, it appears to me that the learned  court below has rightly 

arrived at this point and decided the same in favour of the complainant. 



11. Point No.   (i  i  )   :- To prove the dishonour of cheque, the complainant/PW 

1 has proved the cheque issued by the accused in his favour as Ext-1, Ext-1(a) is 

the cheque amount and Ext-1(b) is the signature of the accused on the said 

cheque.  On  perusal  of  the  Ext-1,  it  appears  that  the  same  was  issued  on 

06.10.14 by the accused Mr. Masaddar Ali Laskar in favour of Chabin Chandra 

Das. The PW 1 has proved the signature of accused as Ext-1(b) and cheque 

amount  as  Ext-1(a).  Having  received  the  said  cheque,  the  complainant  has 

deposited in his account at Central Bank of India, Guwahati Branch on 20.10.14 

for  its  encashment  but  the  same was dishonoured  due  to  reason that  'fund 

insufficient' on the account of the accused on that day. The PW 1 has proved the 

cheque return memo dated 21.10.14 as Ext-2. He also stated in his evidence-in-

chief that on 20.10.14, he has deposited the cheque issued by the accused in his 

favour  for  realisation  of  the  same,  but  the  Banker  has  returned  the  cheque 

unpaid with Cheque Return Memo dated 21.10.14 with remark 'fund insufficient' 

in the acount of the accused. Moreover, on perusal of the cross-examination of 

the PW 1 it appears nothing that the accused has been able to disprove such fact 

as averred by the complainant in his evidence-in-chief. Moreover, in his statement 

recorded u/s 313 Cr.P.C., the accused stated that the cheque got bounched. 

Section 146 of the N.I. Act provides for statutory presumption as regards 

the genuineness of the Cheque Return Memo issued by the bank. On the basis of 

the existing evidence on record, it appears to me that the cheque issued by the 

accused in favour of the complainant got bounched due to 'insufficient fund' in 

the account of the accused and hence the learned court below is found to have 

rightly arrived at a decision.
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12. Point No.    (i  ii  )    :-  From perusal of the complaint as well as evidence of 

complainant/PW 1,  it  appears  that  after  having  received  the  Cheque  Return 

Memo  from the  bank,  the  complainant  has  sent  the  Demand  Notice  to  the 

accused through registered post with acknowledgment due in two addresses of 

the accused on 03.11.14 intimating him regarding the dishonour of cheque and 

demanding him to make the payment within 15 days from the receipt of the 

notice. The said notice has been duly received by the accused in his first and 

second address and accordingly  acknowledgment receipt  was returned to the 



Advocate of the complainant. The PW 1 has proved the Demand Notice issued to 

the accused as Ext-3, Ext-3(a) is the postal receipt. In his statement recorded u/s 

313 Cr.P.C., the accused has admitted that he has received the Demand Notice 

sent by the complainant. So, from perusal of the evidence on record, as well as 

the statement of the accused recorded u/s 313 Cr.P.C., it clearly appears that the 

accused has received the Demand Notice Ext-3 and accfordingly this Point is also 

decided in favour of the complainant. 

13. Point No.    (i  v  ) :-     The Demand Notice was sent to the accused by the 

complainant on 03.11.14 through registered post and after having received the 

notice, the accused has not paid the amount.  The PW 1 has stated that the 

accused has not made any payment against the bounched cheque ispite of his 

knowledge till date for which the complainant has filed the case to get the relief  

u/s 138 N.I. Act. From perusal of the materials on record, it appears that the 

cheque has been issued by the accused in favour of the complainant on the 

account maintained by him and the same was issued for his due discharge of 

liablilty since he has obtained loan from the complainant. Within the statutory 

period, the complainant has deposited the same for encashment but the same 

was returned by the drawee bank on the ground of  insufficient  fund  in  the 

account maintained by the accused. After getting the cheque return memo, the 

complainant has sent Demand Notice on 03.11.14 to the accused in his true and 

correct address and after having received the same, he has not paid the
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amount to the complainant. The complainant has filed the case within 30 days 

after  lapse  of  15  days  from the  date  of  receipt  of  the  Demand  Notice  and 

accordingly, I found that the complainant has been found able to substantiate his 

plea in this regard and accordingly, I found that the learned court below has 

rightly come to a conclusion that the accused person has committed an offence 

punishable u/s 138 N.I. Act and accordingly, he was sentenced. 

14. So, having considered the entire materials on record, I found that the 

learned court below has discussed the evidence on record properly and as such 

came to a proper finding and the same does not require interference. 



O R D E R

In  the  result,  the  appeal  is  dismissed  on  contest  by  upholding  the 

judgment  and  order  passed  by  the  learned  court  below  in  C.  R.  Case  No. 

3262/14 by dated 19.09.16.

Send down the LCR to the learned Court below along with a copy of the 

judgment.  

Given under my hand and seal of this court, on the 5th day of June, 2017 

at Guwahati.

(Smti P.R. Rajmedhi) 
                         Addl. Sessions Judge No. 4, FTC,  

               Kamrup(Metro), Guwahati. 


