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JUDGMENT

1. This appeal is filed u/s 374 CrPC., by the appellant against the 

judgment and order dated 23/6/16 passed by learned Chief Judicial Magistrate, 

Kamrup (M) Guwahati in GR Case No.6986/2008 whereby the appellant was 

convicted and sentenced to undergo simple imprisonment for 3 months and to 

pay fine of Rs.3,000/- u/s 325 IPC., in default, simple imprisonment for another 

one month. 

2. The case of the appellant briefly, is  that on 2.10.08 at about 

8.30 pm., an FIR was lodged before the Chandmari police station by Md. 
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Abdul Jabbar, stating inter-alia that on 28.9.2008 at about 8 pm., the accused/ 

appellant came to his shop namely; A.K. Trading, oppsoite to Goswami Service 

Station, and placed an order to make one mattress and four pillows and paid 

an advance of Rs.3,100/- and the appellant said that the balance amount of 

Rs.1,100/- will be paid on 1.10.2008 after delivery of goods on 30.9.2008. The 

informant accordingly sent his son Taswar Ali to the house of the appellant at 

Ashirbad apartment, Chandmari, at about 8 pm. When Taswar Ali arrived at the 

house of the  appellant, then, he questioned about short size of the mattress 

and assaulted his son with a wooden stick by confining him inside the house. 

As a result, the right hand of Taswar Ali was fractured and received injuries 

over whole body. 

3. On receipt  of  the  said  FIR,  the  police  registered  a  case  on 

2.10.08 and started the investigation and accordingly, filed the charge-sheet 



against  the  appellant  u/s  342/325  IPC.,  which  was  registered  as  GR 

No.6986/08. The learned trial court accordingly, during the trial, framed charge 

u/s  342/325  IPC  and  after  recording  the  evidence  of  the  prosecution  and 

hearing the argument, passed the judgment and convicted and sentenced the 

appellant as stated above. 

4. Being highly aggrieved with the impugned judgment and order 

recorded  by  learned  trial  court,  the  appellant  preferred  the  appeal  on  the 

grounds as mentioned in the memo of appeal.  The ground as stated in the 

memo of the appeal amongst others, is  particularly,  that learned trial  court 

committed  error  of  law  as  well  as,  facts  because  PW1 Abdul  Jabbar,  the 

complainant of the case, deposed that the occurrence took place on 30.9.08 at 

about 8 pm at Chandmari Ashirbad apartment while PW2 Taswar Ali went to 

deliver the mattress and due to short of the size of the same, with the help of 

hockey  stick,  the  appellant  assaulted  PW2,  causing  injury  to  right  hand 

forearm.  But  surprisingly,  although the  whole  story  of  occurrence that  took 

place on 30.9.08 at 8 pm., at Ashirbad apartment, it was not informed to the 

police station on the same day without showing any reason of what prevented 

them to file the FIR on the same before the police station which is 100 feet 

away from the place of occurrence and that the informant PW deposed that on 

30.9.08 at about 10 pm., along with PW2, went to the police station and filed 

the FIR but the same is proved to be false because the original records of GR 

No.6986/08 shows that the FIR was filed on 2.10.08 at about 8-30 pm., before 

the police station which was proved by the I/O of the 
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case  and  the  I/O  as  PW5  deposed  that  on  being  entrusted  with  the 

investigation, he visited the place of occurrence on the said night and sent the 

victim to MMC hospital for medical examination at about 7-30 pm., and hence 

learned trial court committed error of law as well as, facts while evaluating the 

evidence of PW1, 2 and 5.

5.  And that the learned trial court passed the impugned judgment 

and order in most mechanically and without applying judicial mind because the 

offensive weapon either hockey or wooden stick was not seized by the police 

and did not produce the same by the prosecution during the trial and hence the 

injury is not proved by the prosecution  and that there is delay in filing the FIR 

by  48  hours  which  is  fatal  to  the  prosecution  and  the  FIR  contained 

exaggerated facts and hence the said FIR cannot be accepted but the learned 

trial court committed error in accepting the statement of PW1 and 2 that they 

filed the FIR on 30.9.08 at about 10 pm., before the police but the record of the 

case does not reveal the same and moreover, PW2 stated to be examined by 

doctor  of  MMC  hospital  on  30.9.08  but  in  fact,  the  such  statement  was 

absolutely false and fabricated because the medical report vide Ext.3 shows 

that PW2 was examined by doctor of MMC hospital on 3.10.08 and as such, 

the statement of PW1 and 2 should be discarded due to lack of evidenciary 

value.

6. And that  learned trial  court  committed error  in  accepting the 

medical  report  as  proved which  was  bad in  law and bias  because as  per 

statement of PW1 and 2 the victim was examined on 30.9.08 at about 10 pm., 

by doctor of MMC hospital but there is no medical report of PW2, examined on 



30.9.08 and hence, the medical report vide Ext.3 submitted by PW6 cannot be 

accepted and that there is no consistency of facts written by learned trial court 

about payment of balance of amount of mattress and learned trial court failed 

to evaluate the evidence of filing the FIR by the informant on 1.10.08 which is 

bad in law and that there is delay of 60 hours in examination of the victim by  

the doctor and hence there is apprhension of doubt that the injury was caused 

on 30.9.08 since the doctor opined after examination of the doctor on 3.10.08, 

that the injury was fresh and as such, it can be safely said that on 30.9.08 or 

1.10.08 no injury was caused to the victim and that there was not a single 

independant witness examined by the prosecution and in view of the matter,  

the impugned judgment and order is bad in the eye of law and is liable to be 

set aside. 
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7. I  have  heard  learned  counsel  for  the  appellant  and  learned 

Addl. Public Prosecutor and perused the impunged judgment and order with 

the case record. 

Point for Determination :

8. Whether the learned trial court committed illegality and error of 

law in passing the impugned judgment and order ;

Decision and Reason Therefore :

9. Learned counsel for the appellant submitted that if the evidence 

of  PW1  and  2  is  carefully  perused,  it  would  show  that  there  is  serious 



discrepencies appears in their testimony inasmuch as, they could not say the 

correct amount so outstanding for payment by the appellant, in the evidence 

during the trial. He submitted that the evidence of PW1 discloses that he sent 

his son PW2 to the house of the accused/ appellant on 30.9.08 while the FIR 

was lodged on 1.10.08 after one day while he stated that he filed the FIR on 

same day and the medical examination was performed on the victim on the 

same day. But the medical report suggests that the medical examination was 

taken place on the victim on 3.10.08 and the FIR was filed on 2.10.08 while no 

delay was explained as well as, from the evidence of the I/O, it is clear that the 

offending weapon was not recovered neirther seized in the case and as such, 

the case of th prosecution is doubtful. He therefore, submitted that the accused 

is entitled to be acquitted on the basis of doubt. 

10. Per contra, learned Addl. Public Prosecutor submitted that the 

prosecution ias been able to prove the case beyond any shaow of doubt and 

the  alleged  elements  does  not  create  doubt  over  the  prosecution  case 

inasmuch  as,  the  evidence of  the  witnesses  of  the   prosecution,  tendered 

consistent and cogent evidence who are natural witness of the occurrence and 

there is no question of bring any independant witness to the facts of the case 

as per provisions of law, and as such, the learned trial court rightly passed the 

conviction  order  against  the  appellant  and  thus,  he  urged  to  uphold  the 

impugned judgment and order. 

11. After  hearing  the  contentions  of  the  parties,  the  record  is 

perused. It is correct to say that in the criminal jurisprudence, it is expected 
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that the prosecution must prove its case beyond all reasonable doubt.  Thus it  

does not mean that all the deficiencies of the prosecution ca be looked under 

the eye of doubt. In that view, it is expected that when an offence is committed, 

the information thereof, ought to be brought to the notice of the police authority 

as soon as possible. Any delay in lodging such information in the form of a FIR 

must be explained with good reason to avoid any doubt. In the instant case, 

PW1 is the informant of the case as well as, father of the sole victim person. 

PW1 Abdul Jabbar deposed in the cross-examination that he filed the FIR vide 

Ext.1 on the day of occurrence. He however, denied the suggestion that he 

filed the FIR on 2.10.08. admittedly, the occurrence took place on 30.9.08 at 

about 8 pm.  It appears that PW1 is not an eye witness of the occurrence. He is 

only  a  reported witness of  the occurrence.  But  the I/O stated in the cross-

examination that the occurrence took place on 1.10.08 and he was given to 

investigate the case on 2.10.08. The Ext.1 discloses that the occurrence took 

place on 30.9.08 and the FIR was filed on 1.10.08. Thus the evidence of the 

I/O is not based on record. 

12. Apparently,  the occurrence took place on 1.10.08 at night as 

per version of the FIR lodged by PW1 which was regsistered by the police on 

2.10.08.  Perhaps, due to late night, the FIR was lodged on next day though 

PW1 and 2 stated that they went to the police station on same day. But from 

the evidence of PW1 and 2 it is clear that the occurrence took place on 30.9.08 

at night which does not corroborate the version in  the FIR. The prosecution 

failed  to  show  correctly  asto  when  the  occurence  took  place  by  cogent 

evidence. Therefore, it is doubtful if the occurrence took place on 30.9.08 as 



stated by  PW1 and 2.  

13. Moreover, there is need of explaination if any, in the event of 

delay cased for filing the FIR. If the occurrence happened to take place 30.9.08 

really, PW1 ought to have placed on record due explaination of delay in filing 

the FIR not the fateful day as admittedly he wnet to the police station on same 

day.  Such  deficiency  also,  cannot  be  looked  as  genuine  laspe  of  the 

prosecution  but  it  suggests  that  the  lapse  is  vital  to  create  doubt  on  the 

prosecution story. 

14. Further  if  the occurrence took place on 30.9.08,  the medical 

examination was taken place only on 3.10.08 as per the medical report vide 

Ext.3 after two days which was proved by PW6. This would suggest that PW2 
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was remained two days without the medical examination. Apparently, PW6 did 

not examine PW2 but examined by Dr.K.K Ghosh and since the said doctor 

retired from service, PW6 proved the Ext.3. That is not a serious lapse of the 

prosecution. After considering the entire facts and circumstances of the case, it 

appears that PW2 did not medically examine for two days and after two days, 

the doctor found facture injury on right forearm. Hence it is correct to say that in 

between two days, PW2 may probably sustain injury due to other reason also. 

Moreover, the evidence of  PW2 Taswar Ali  shows that  at  the house of  the 

appellant, he was beaten up by the appellant by means of a hockey bat. If it  

was so, the offending stick ought to have recovered and produced  in the trial. 

But the I/O failed to recover the offending stick which was used allegedly by the 



accused  to  beat  the  victim.  Thus  the  evidence  of  the  prosecution  is  not 

convincing enough and does not inspire its credibility to rely upon. 

15. Thus from the above deficiencies as well as, delay in medical 

examination, it casts serious doubt on the prosecution case. In view of above 

inconsistencies appears in the evidence of the prosecution, I am of the view 

that the prosecution could not prove its case against the accused/ appellant 

beyond all reasonable shadow of doubt.  Therefore, the impugned judgment 

and order of conviction is not sustainable under the eye of law.     

16. In the light of above discussion, it appears that there is merit in 

the appeal.  Accordingly, it  is allowed. The impugned judgment and order is 

hereby,  set  aside.  The  accused/  appellant  is  acquitted  and  set  at  liberty. 

However, his bailbond would remain in force u/s 437A CrPC. Send back the 

record to the learned trial court. 

17. Given under the hand and seal of this court on this 5th day of 

June, 2017.

Dictated and corrected by me :

Shri C. Das,

Addl. Sessions Judge No.1           Addl. Sessions Judge No.1

    Kamrup (M) Guwahati   Kamrup (M) Guwahati


