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    JUDGMENT 

1. This revision petition is filed u/s 397 CrPC., by the petitioner 

against the order dated 4/4/16 passed by learned Chief Judicial Magistrate, 

Kamrup  (M)  Guwahati  dismissing  the  CR  Case  No.886/16  u/s  156  CrPC, 

where the petitioner prayed for direction to the Officer-in-charge of Basistha 

police  station  to  register  a  police  case  against  the  respondents/  accused 



persons. 

2. The case of  the petitioner briefly,  is  that  he filed a CR case 

no.886/16 before the learned Chief Judicial Magistrate, Kamrup (M)Guwahati 

for a direction to the Officer-in-charge of Basistha police station u/s 156 (3) 

CrPC. , to register a case against the respondents. But learned Chief Judicial  

Magistrate,  Kamrup  (M)  Guwahati  dismissed  the  CR Case  No.886/16  vide 

impugned order 4/4/16 without taking into account the remedy sought by the 

petitioner whereby it was prayed for to issue a magistrial order directing the 

Officer-in-charge  of  Basistha  police  station  to  register  a  case  against  the 

respondents/ accused. 

3. The petitioner stated that on 29/10/15, he was illegally detained 

and kept in the Basistha police station lock-up for the night till the afternoon of 

30/10/15 thereafter, he was forwarded to the concerned court for production on 

30/10/15 itself.  The Deputy Commissioner of police, East District, Dispur vide 

memo no.DCP (E)/PG &  COMP/2015/1916  dated  5/11/15   stated  that  the 

petitioner was arrested on 30/10/15 in connection with GR Case No.3872/12 

and forwarded to  judicial  custody  on  31/10/15.  Whereas,  the  above quited 

sentence  of  the  said  memo  is  factually  incorrect  since  the  petitioner  was 

forwarded  on  30/10/15.  Meanwhile  the  Assamese  News  Papers  namely  ; 

Asomiya Pratidin and Amar Asom published news of the arrest of the petitioner 

which placed the date of his arrest tobe on 29/10/15.  Hence either the DCP 

(E) was incorrect about the date of arrest of the petitioner or the news papers 

are incorrectlypublished the arrest on 29/10/15. 



4. Moreover, the respondent /accused no.3 reporter of Pratidin 
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Time News Channel came inside of the Baistha police station and illegally took 

photograph of the petitioner on 29/10/15, which was broadcasted in the news 

channel namely ; Dy365 and Pratidin Time throughout the evening of 29/10/15 

till morning of 30/10/15. The accused no.3 also, involved in a scuffle with the 

petitioner while he was taken to the court for production on 30/10/15 which led 

to regsiter Basistha PS case no.1244/15 on 30/10/15. While the petitioner was 

under  illegal  detention  inside  the  Basistha  police  station   on  the  night  of 

29/10/15 the accused no.12 and 15 threatened to shoot the petitioner at blank 

range.  Hence the dismissal  of  the case of  the petitioner  was done without 

proper appreciation of the matter on record and complete neglect of the prayer 

whereby, it was sought from the court for direction to the police to register a 

case against the accused and to investigate into the matter and submit report  

in final form before the court. 

5. Further  it  is  stated  by  the petitioner  that  on  2/11/15 he was 

again called to the Basistha police station to record his statement in connection 

with Basistha PS Case No.1244/15 by the accused no.3. In side the room of 

the I/O, the accused no.16 the accused no.12 strangulated the petitioner by 

grabbing his chin and neck by applying pressure. The petitioner informed the 

Commissioner of police, Guwahati City regarding the said incident of physical 

assault  vide a complaint  petition dated 2/11/15.  Hence an inquiry  was held 

without registering a case.  It is stated that nowhere in the impugned order is to 

be found a clear and just appreciation of cause of action as described in the 



revision and thus it is denial the petitioner the chance for a fair hearing and 

redressal of his grievances. Hence there is enough grounds to set aside the 

impugned order  and direct  the  concerned court  below to  proceed with  the 

matter as raised by the petitioner in CR Case No.886/16 u/s 156 (3) CrPC. 

6. I have heard learned counsel for the petitioner as well as the 

respondents and perused the impugned order with the case record. 

Point for Determination :

7. Whether the learned court below committed gross illegality in 

law in passing the impugned order ;

Decision and Reason Therefore :
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8. Learned  counsel  for  the  petitioner  submitted  that  if  the 

impugned order is perused, it wouldmake clear that learned Magistrate failed to 

exercise  the  power  vested  u/s  156(3)  CrPC.  He submitted  further  that  the 

petitioner in the name of arrest, was harassed mentally and physically by the 

police  personnel  of  Basistha  police  station  and  others  while  the  other 

respondents  published  a  wrong  news  regarding  his  arrest.  The  learned 

Magistrate  failed  to  understand  and  appriciate  the  remedy  sought  by  the 

petitioner in the CR Case No.886/16 wherein the petitioner sought only for a 

direction to the Officer-in-charge of Basistha police station to register a case 

and to investigate the matter as alleged in the complaint case and to file the 

report in the court. Therefore, learned counsel for the petitioner prayed to set 



aside the impugned order.

9. Per contra, learned counsels for the respondents vehemently 

submitted that there is no material on record on the CR Case No.886/16 to 

exercise power u/s 156(3) CrPC by the Magistrate inasmuch as, the power 

vested u/s  156(3)  CrPC cannot  be used at  the whims and caprises of  the 

petitioner. It is required to apply judicial mind of the Magistrate to exercise such 

power which is discretionary in nature. It is  further submitted that there is no 

illegality committed by the learned court  below while passing the impugned 

order. Therefore, it does not call for any intereference at this stage.  

10. After hearing the parties on the rival contentions, the impugned 

order with the record is perused. It is  not in dispute that the petitioner was 

arrested  by  the  police  on  the  basis  of  execution  of  proclaimation  and 

attachment issued by a competent jurisdiction on the fateful day. The petitioner 

disputed over the point of his date of arrest but from the record, it makes clear 

that  the  petitioner  was  produced  before  the  concerned  on  30/10/15  which 

means that he was arrested on 29/10/15 on the strength of P/A. But he was 

allowed bail by the order dated 30/10/15. Thus it is not appropriate to hold that  

the arrest of the petitioner on the  strength of P/A by the police respondents, is 

illegal in nature. Furthermore, the contentions of the petitioner that the media 

personnel published his arrest in the news papers and electronics channels on 

the relevant time of his arrest. It is true that the petitioner was arrested by the 

police for which such news was published by the media respondents. Hence 

the learned court below found that there was no irregularity on the part of the 

accused/ respondents and 
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the action of them is not illegal. 

11. The power  vested  upon the  magistrate  u/s  156(3)  CrPC.,  is 

discretionary as mandated in the said provisions of law. Unless, the magistrate 

does  not  find  any  sufficient  cause,  the  power  u/s  156(3)  CrPC cannot  be 

invoked. Mere seeking for remedy u/s 156 (3) CrPC is sufficient enough where 

the magistrate needs to  exercise his  mind to  find if  the material  on record 

discloses any cognizable offence.

12. In  a  case  reported  in  (2015)  6  SCC  287  Priyanka 

Srivastava & anr.  vs.  State of  UP & anr.,  Hon'ble  Supreme Court 

explained in the above light that remedy available u/s 156(3) CrPC., is not of  

routine  nature-  exercise  ofpower  thereunder  requires  application  of  judicial 

mind-  Magistrate exercising said power  must  remain vigilant  with  regard to 

nature of allegations made in application and not to issue directions without 

proper application of mind- In an appropriate case, Magistrate can verify truth 

and veracity of allegations made, having regard to nature thereof- Furthermore, 

it is now mandatory for u/s 156(3) application tobe supported by an affidavit – 

Power u/s 156(3) CrPC cannot be invoked by a litigant at his own whim to 

harass others-  It  can be invoked only  by  a principled and really  aggrieved 

citizen approaching the court with clean hands- Order under S. 156(3) CrPC 

may be passed where it would be conducive to justice- Prior applications under 

S. 156(3) CrPC and S. 154(3) CrPC have to be in existance while filing petition 

under  S 156(3)  CrPC and these aspects  should be clearly  spelt  out  in  the 



application under S 156(3) CrPC and necessary documents to that effect has 

to to be filed. 

13. Thus above mandate of  law clear restrained to filing of such 

application on some approach to harass other without sufficient cause. It is 

inteneded to prevent abuse of process of court. In another case reported in 

Pandharinath Narrayan Patil  vs.  The State of  Maharashtra & 

anr.,  Hon'ble Bombay High Court held in the above reference of exerise of 

power u/s 156(3) CrPC that the court cannot act as a post office and transmit 

every  application  for  investigation.  The  legal  mandate  requires  judicial 

application ofmind to ascertain whether the facts alleged disclose cognizable 

offence. 

14. In the light of above law laid down in the present context of the 

case in hand, the petitioner cannot insist upon for direction as prayed by 
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him to transmit a direction to concerned police officer to register a case and to 

investigate the matter in the light of contentions made in his complaint petition. 

It  is  clear  that  the power u/s  156(3)  CrPC.,  is not  a routine in nature.  It  is 

required exercise of judicial mind to prevent abuse of process of court by such 

power. In the instant case, it does not appear that learned Magistrate did not 

endevour to apply judicious mind to exercise such  power u/s 156 (3) CrPC. It  

is a fact that the petitioner was detained under process of law in the light of 

order  of  execution of  proclaimation and attachment  in  a  criminal  case filed 

against the petitioner. In the complaint petition, the petitioner narrated the story 

of  his  arrest  by  the  police.  Hence this  court  does  not  find  any  illegality  in 



passing the impugned order by learned Magistrate in exercise of power u/s 156 

(3) CrPC. 

15. After considering the entire aspects of the case, it appears that 

there is no merit in this revision petition. Hence it is dismissed. Send back the 

record to the concerned court below immediately. 

16. Given under the hand and seal of this court on this 6th day of 

June, 2017. 

Dictated and corrected by me :

Shri C. Das,

Addl. Sessions Judge No.1,           Addl. Sessions Judge No.1

   Kamrup (M) Guwahati  Kamrup (M) Guwahati

Transcribed by :

A.Pathak

.  


