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                   KAMRUP (M) : GUWAHATI.

PRESENT :- Smti. P.R. Rajmedhi, A.J.S.,
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                      Kamrup (Metro), Guwahati.

                           Criminal Appeal No. 229/2016

              U/s 374 (2)(a) Cr.P.C.
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                  - Vs-             

      UCO Bank,
Represented by its Branch Manager

 .....Complainant/Respondent.
                                                                                                   
Appearance

Mr. H. L. Maurya -  Ld. Advocate for the Appellant.

           -And -

   Mr. R. Sarma  - Ld. Advocate for the Respondent.

Date of Argument :  25.05.17.

Date of Judgment :  07.06.17.

                                                J U D G M E N T

1. This appeal is directed against the judgment and order passed by the 

learned Judicial Magistrate, 1st class, Kamrup (M) in C. R. Case No. 1409 /12 by 

dated 24.08.16 whereby the learned court below has convicted the accused u/s 

138 N.I. Act and sentened him to undergo S.I. for  6 months and also to pay 

compensation of Rs. 2,90,000/- in default S.I. for another 2 months. 

2. The  facts  leading  to  file  the  appeal  may  shortly  be  stated  that  on 

11.06.12,  the  respondent  (hereinafter  referred  to  be  as  Complainant), 

represented by its Manager Shri Prasenjit Das has filed a complaint before the 

Ld. CJM, Kamrup (M), Guwahati alleging that the appellant (hereinafter referred 

to be as accused) availed a loan from the
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respondent/complainant bank and has issued a chaque in their favour against the 

said loan account amounting to Rs. 1,80,000/- vide cheque No. 346668 dated 

10.04.12  of  United  Bank  of  India.  After  having  received  the  cueque,  the 

complainant  has  presented  the  same for  its  encashment.  But  the  same was 

dishonoured and returned by the banker of the accused i.e. United Bank of India 

on 12.04.12 with remarks 'fund insufficient'. Thereafter, the complainant sent a 

Demand Notice dated 11.05.12 to the accused person in his address through 

registered post with acknowledgment due, demanding him to make the payment 

within 15 days from the date of receipt of the legal noice. The said was sent on 

11.05.12 with acknowledgment due, presumed to be received on 26.05.12 and 

inspite of receiving the Demand Notice, the accused has not taken any steps for 

making the payment for which the complainant has filed the complaint against 

the accused for getting relief u/s 138 read with Section 142 N.I. Act read with 

Section 417 and 420 IPC.

Having received the complaint, the same was transferred to the court of 

learned  Judicial  Magistrate,  1st Class,  and  accordingly,  the  later   has  taken 

cognizance against the accused u/s 138 N.I. Act and after having completed a 

full dressed trial, the learned court below has recorded the conviction, as stated 

above.

4. Feeling  aggrieved at  and  dissatisfied  with  the  judgment  and  order  so 

passed  by  the  learned  court  below,  the  accused/appellant  has  preferred  the 

appeal on the following amongst other grounds that  -

i) The impugned judgment is not sustainable in law or in facts.

ii) The learned trial court failed to appreciate the evidence on record in their 

true perspective and the points  of  law involved in  the case and came to an 

erroneous finding holding the accused/appellant guilty u/s 138 of N.I. Act.

iii) The evidence on record of the witnesses for the respondent/complainant 

does not warrant the conviction and sentence of the accused/appellant u/s 138 

of N.I. Act.
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iv) The ingredients of section 138 of N.I. Act being totally absent and not 



attracted  against  the  accused/appellant,  the  conviction  and  sentence  of  the 

accused/appellant is erroneous and has caused grave miscarriage of justice.

v) The the complaint being not filed by a duly authorised person and being 

not supported with any Letter of Authority/Power of Attorney/Board Resolution of 

the complainant bank, in favour of the person filing the complaint on behalf of 

the respondent/complainant, the initiation of the complaint proceeding itself is 

unauthorised and hence the complaint filed against the accused/appellant is not 

maintainable. 

vi) The person who authorisedly represented the respondent/complainant at 

the time of filing of the complaint, did not give evidence in the complaint case 

and the person who appeared as witness for the respondent/complainant being 

not the person who filed the complaint on behalf of the respondent/complainant, 

was  not  empowered  and  authorised  to  adduce  evidence  on  behalf  of  the 

respondent/complainant.

vii) The witness for the respondent/complainant being not the person who 

filed the complaint for the respondent/complainant and being not a listed witness 

for  the  respondent/complainant,  ought  to  have  sought  permission  from  the 

learned trial Court for representing the respondent/complainant and for giving 

evidence  for  the  respondent/complainant,  but  that  being  not  done,  the 

acceptance and admission of the evidence on affidavit  of the witness for the 

respondent/complainant was illegal and unauthorised.

 

5. I  have carefully  perused the Memo of Appeal,  the case record of  the 

learned court below, impugned judgment and order, evidence on record, both 

oral and documentary. I have also heard the arguments advanced by the learned 

counsel for both the side.
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6. Now Point for Determination   :-   

Whether  the  judgment  and  order  passed  by  the  learned  Judicial 

Megistrate 1st Class, Kamrup (M), Guwahati in C. R. Case No. 1409 /12 by dated 

24.08.16 is sustainable both on point of law as well as facts ?



7. Discussion, Decision and Reasons for such Decision   :-   

It appears from the case record that the complainant has examined one 

Dhrubajyoti Sharma, Manager of complainant bank. However, the accused has 

not adduced any evidence inspite of having availed several opportunities. 

Now, in order to attract the offence u/s 138 N.I. Act, the prosecution has 

to prove the following ingredients -

i) That there is a legally enforceable debt.

ii) That  the cheque was drawn from the account  of  the accused in  due 

discharge in whole or in part of a debt or other liability which pre-supposes a 

legally enforceable debt.

Iii) The cheque so  issued has been returned due to  reason of  dishonour 

including insufficient fund. 

8. From perusal of the judgment of the learned court below, it appears to 

me that the learned court below has framed 4 Nos. Of Points for determination of 

the case and after having dicussed all the Points and recorded the conviction 

against the accused.

9. Point No. 1 :-  Regarding issuance of cheque bearing No. 346668 datd 

10.04.12,  issued  by  the  accused  in  favour  of  the  complainant  bank  for  due 

discharge of his legally enforceable debt or liability, I have to see whether the 

complainant  has  been  able  to  pass  the  test.  In  the  complaint  petition,  it  is 

averred by the complainant that the accused has availed loan amount from the 

complainant bank and against the said loan amount, the accused has issued a 

cheque  bearing  No.  346668 dated  10.04.12  of  United  Bank  of  India,  for  an 

amount of Rs. 1,80,000/- in favour of the complainant bank. The Manager of the
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complainant  bank  namely  Dhrubajyoti  Sharma  adduced  evidence  as  PW  1 

wherein he stated that now he is serving as Manager of UCO Bank, Rehabari 

Branch. In his official capacity he has taken steps in the case on behalf of the 

complainant bank and he is fully acquainted with the facts and circumstances of 

the case. He also stated that the accused availed a loan from the complainant 



bank. Accused has issued the cheque in favour of the complainant against the 

said loan account amounting to Rs. 1,80,000/- vide cheque No. 346668 dated 

10.04.12 of United Bank of India, Guwahati Main Branch. He proved the cheque 

issued by the accused in favour of the complainant as Ext-A. From the trend of 

the cross-examination, it appears to me that the accused has issued the cheque 

in favour of the complainant bank as security cheque. But to disprove the fact as 

averred  by  him,  he  has  not  adduced  evidence  inspite  of  getting  several 

opportunities.

He has not rebutted the presumption. It also further appears from his 

statement  made  u/s  313  Cr.P.C.  that  the  learned  court  below  has  put  him 

question that – Do you have to say anything else of your own ? The accused has 

answered that “the cheque was given as security and was a blank cheque. The 

Bank has also filed a case in DRT. My cheque was misused by the complainant”. 

From perusal of the judgment of the learned court below, it appears to me that 

the learned court below has thoroughly discussed about this point by citing the 

decision of the different Hon'ble High Courts as well as the Hon'ble Apex Court. 

In the case of M.S. Narayana Menon Vs. State of Kerala (2006) 6 SCC 39, the 

Hon'ble Apex Court has held that -

“It  has  to  be  presumed  that  the  cheque  was  issued  for  some 

consideration unless the existence of such consideration is disproved and that the 

initial burden of proof is on the accused to rebut the said presumptions by raising 

a probable defence. But the accused failed to prove the fact that he has issued 

the cheque in favour of the complainant bank as security. He has also admitted in 

his  statement  recorded  u/s  313  Cr.P.C.  that  he  has  availed  a  loan  from the 

complainant bank. 
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So, from perusal of the evidence on record, both oral and documentary as 

adduced by the complainant side, it appears to me that the accused has issued 

the cheque/Ext-A in favour of  the complainant bank for  due discharge of his 

liability and accordingly, I found that the learned court below has rightly come to 

a conclusion that the accused has issued the cheque in favour of the complainant 

bank for due discharge of his legally enforceable debt and I found nothing to be 

interfered in this point. 



10. Point  No.  2 relates  to  -  whether  the  cheque  was  dishonoured  for 

insufficient fund in the account of the accused ? 

The PW 1 has proved the Cheque Return Memo issued by the drawee 

bank as Ext-B. On perusal of Ext-B, it appears that the Union Bank of India, 

Service Branch, Guwahati  has returned the cheque bearing No. 346668 dated 

12.04.12 for an amount of Rs. 1,80,000/- on the ground of 'fund insufficient'. 

The PW 1 has stated in his evidence that after receiving the cheque, he has 

presented the cheque for its collection from the banker of the accused person i.e. 

United Bank of India, Guwahati Main Branch on 12.04.12 but the cheque was 

dishonoured and returned by the banker of the accused on 12.04.12 with remark 

as 'fund insufficient'. He proved the Return Memo as Ext-B. Though the PW 1 

was cross-examined but it appears nothing from his cross-examination that the 

accused has ever denied that the cheque was dishonoured for insufficient fund in 

his account. The accused also not disputed the factum of dishonour of cheque. 

Moreover, Seection 145 of N.I. Act provides a statutory presumption as regards 

the genuineness of the Cheque Return Memo issued by the bank and having 

perused the evidence on record as well as the law as laid down in Section 146 of 

N.I. Act, I am of the view that the cheque was dishonoured as given by the 

accused in favour of the complainant due to 'fund insufficient' and accordingly, I 

found that the learned court below also rightly came to a finding on this point 

also and as such, I found nothing to be interfered of the aforesaid decision. 
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11. Point  No.  3 :-  Regarding receiving of  Demand Notice,  issued by the 

complainant  regarding  dishonour  of  cheque,  I  have  perused  the  complaint 

petition  as  well  as  evidence  of  PW  1  and  the  documents  proved  by  the 

complainant in this regard. The PW 1 has proved the Demand Notice as Ext-C 

which  was  addressed  to  the  accused  namely  Mr.  Binit  Kucheria  by  dated 

11.05.12. The same was sent to the accused through registered post. The Postal 

Receipt is proved as Ext-D. The PW 1 in his evidence has stated that thereafter 

he has sent a Demand/Legal Notice on 11.05.12 to the accused person in his 

address by registered post with acknowledgment due demanding him to make 

the payment of the loan amount of the dishonoured cheque within 15 daysfrom 



the date of receipt of the said Legal Notice and the same was posted on 11.05.12 

and it is presumed to be received by the accused on 26.05.12. But inspite of 

receiving the Demand Notice, the accused has not taken any steps to pay the 

cheque amount for which the complainant has filed the case. On perusal of the 

Demand Notice/Ext-C, it appears to me that the same has been sent in proper 

address of the accused as mentioned in the address in the complaint petition. 

The accused in his statement has stated that he has not received any Notice. 

In the case of C.C. Alavi Haji reported in 2007 Crl.L.J. 3214, the Hon'ble 

Apex Court has held that - 

“A person who does not pay within 15 days of receipt of the summons 

from the Court along with the copy of complaint u/s 138 of the N.I. Act, cannot 

obviously contend that there was no proper service of notice as required u/s 138 

by  ignoring  statutory  presumption  to  the  contrary  under  section  27  of  the 

General  Clauses  Act  and  Section  114  of  the  Evidence  Act,  that  any  other 

interpretation of the proviso would defeat the very object of the legislation.” 

It  is  the duty  of  the  accused  to  prove  that  he  has  not  received any 

Demand Notice as sent by the complainant but he has not disproved the fact by 

adducing  evidence  inspite  of  receiving  ample  opportunity,  as  I  have  already 

discussed. He has slept over his right. 
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But in his statement made u/s 313 Cr.P.C., the accused has stated that he has 

not received any Demand Notice. Accordingly, I am of the view that the accused 

has received the Demand Notice as sent by the complainant and accordingly I 

also found that the learned court below has held that the accused has received 

the  Demand  Notice  issued  by  the  complainant  regareding  the  dishonour  of 

cheque.

12. Next Point is to be decided is – Whether the accused has failed to 

return the cheque amount within the statutory period and thereby committed the 

offence punishable u/s 138 N.I. Act.

13. As I have discussed in the foregoing Points i.e. Points No. 1, 2 and 3 that 

the accused has availed a loan from the complainant bank in due discharge of his 



liability.  He  has  issued  a  cheque  bearing  No.  346668  in  favour  of  the 

complainant. After having received the same, the complainant has presented the 

same for its encashment but the same was returned by the drawee bank with 

remarks 'fund insufficient' in the account of the accused. After having received 

the  Cheque  Return  Memo,  the  complainant  has  sent  Demand  Notice  to  the 

accused  through  registered  post  and  proved  the  said  Notice  issued  to  the 

accused  as  Ext-C  and the Postal  Receipt  was also  proved as  Ext-D.  But  the 

registered A.D. has not been returned to the complainant nor the notice was 

returned with service report to the accused and accordingly learned court below 

has presumed that under Clause 27 of the General Clauses Act, the notice is 

presumed to be served upon the accused and within 15 days from the date of 

Demand Notice,  the accused has not repaid the amount. The Cheque Return 

Memo dated 12.04.12 is also proved by the complainant as Ext-B. After receiving 

the notice within 15 days from the date of receiving the Demand Notice, the 

accused has not repaid the cheque amount for which the complainant has filed 

the complaint within 30 days after lapse of 15 days from the date of receipt of 

Demand Notice and accordingly, I am of the view that the accused has failed to 

repay the cheque amount within statutory period
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and accordingly, I am of the view that the accused has committed the offence 

punishable u/s 138 N.I. Act.

14. The main crux of the argument of the learned counsel for the appellant is 

that the present complaint has been filed by one person and deposed by another 

person. Admittedly, the complainant is a bank, the same is a juristic entity. The 

only question arise for consideration is whether the complaint was duly signed 

and veified by a competent person.

15. In a case like the present one, where the suit/complaint is instituted or 

presented  on behalf  of  the  public  Corporation,  public  interest  should  not  be 

permitted to be defeated. Mere technicality and procedural defects which did not 

go to the root of the matter should not be permitted to defeat a just case. There 

is sufficient power in the Courts to ensure that injustice is not done to any party 



which is a just case. A substantive right should not be allowed to be defeated on 

account of a procedural irregularity which is curable. It cannot be disputed that a 

company like the complainant can sue and be sued in its own name. As company 

is a juristic entity it is obvious that some person has to sign the pleadings on 

behalf of the company.

16.  Upon having careful perusal of the case record, evidence on record and 

the judgment of the learned court below, it appears to me that the learned court 

below has rightly discussed in the judgment regarding the facts as well as the 

law and accordingly has rightly came to the conclusion that the accused has 

committed the offence punishable  u/s  138 N.I.  Act  and accordingly  recorded 

conviction and as such I found nothing to be interfered with the findings of the 

learned court below.

O R D E R

Having considered the entire aspect of the matter, I am of the view that 

the appeal lacks metit and as such, the same is dismissed on 
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contest by upholding the judgment and order passed by the learned court below 

in C.R. Case No. 1409/12 by dated 24.08.16.

` Send down the LCR to the learned Court below along with a copy of the 

judgment.  

Given under my hand and seal of this court, on the 7th day of June, 2017 

at Guwahati.

(Smti P.R. Rajmedhi) 
                         Addl. Sessions Judge No. 4, FTC,  

               Kamrup(Metro), Guwahati. 


