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DISTRICT      :  Kamrup (Metro).

 In  the  Appellate Court of the Additional District Judge No. 4, FTC, 
Kamrup, (M), Guwahati.

Present            :  Smti P R Rajmedhi,
                              Addl. District Judge No. IV, FTC,
                              Kamrup (M), Guwahati.

        Thursday,  the 8th day of June, 2017.

Title Appeal No. 84 of 2013.

From the judgment and decree dated 29.04.13 passed by Munsiff No. 4, 
Kamrup, Guwahati, in T.S. No. 153 of 2010.

            Musstt. Manuara Begum,
                 W/o Md. Badaruddin Seikh,
                 Resident of Village 47 No. Chatra Musalman Para Road, 
                 P.O. Cherraphully, P.S. Serapore, District Hooghly, 
                 West Bengal, 
                 Through her authorised Attorney Md. Seconder Ali, 
                 S/O Late Abdul Zabbar, 
                 Resident of Samata Pathar, 
                 P.O. & P.S. Sonapur, District Kamrup (M), 
                 Assam.   .......Appellant/Plaintiff.

-Vs-
       1. Md. Julhash Matbar,

                 S/O Late Ranju Matbar, 
                 Resident of Samata Pathar, Mouza Sonapur, 
                 P.O. & P.S. Sonapur, District Kamrup (M), 
                 Assam.
                  2. Musstt. Noorjahan Begum, 
                 W/O Late Asaruddin Ali (Barala), 
                 Resident of Samata Pathar, Mouza Sonapur, 
                 P.O. & P.S. Sonapur, District Kamrup (M), Assam.
                          ..........Respondents/Defendants.

                               This appeal coming on this day (or having been heard on) 11.05.17 in 
presence of :- 

      Mr. B.K. Sarmai, Ld. Advocate, .............dvocate(s) for appellant
                        Pleader(s)
                                                                                                            

                                            -AND-
      Mr. B. Islam, Ld. Advocate          ...........Advocate(s) for Respondent 
                                                                                  Pleader(s)

And having stood for consideration to this day, the court delivered the 
following judgment :-                
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J U D G M E N T

1. This appeal is directed against the judgment and decree passed by the 

learned Munsiff No. 4, Kamrup, Guwahati by dated 29.04.13 in T.S. No. 153/10 

whereby the learned Munsiff has dismissed the suit of the plaintiff with cost by 

decreeing the counter-claim of the defendants/respondents.

2. The  facts  leading  to  file  the  appeal  may,  shortly,  be  stated  that  the 

appellant/plaintiff (hereinafter referred to be as plaintiff) has filed a suit seeking 

declaration  of  right,  title,  interest  and  for  mandatory  injunction  along  with 

cancellation of sale deed on the premises that she is the only child of Late Abdul 

Malek, who died in the year 1967. Said Abdul Malek had two wives.  But the 

second wife namely Noor Jahan left him during his lifetime and re-married with 

one Asaruddin. Accordingly, after the death of said Abdul Malek, his first wife 

namely Noor Naha became the owner of a property measuring 1 Katha 13 Lechas 

covered by Annual Patta No. 29 of Dag No. 370 together with land measuring 2 

Bighas 2 Kathas 9 Lechas covered by K.P. Patta No. 16 of Dag No. 366 of Village 

Chamata Pathar under Mouza Sonapur, as described in Schedule-A and B of the 

plaint. The plaintiff however became the absolute owner of the property after the 

death of her mother Noor Naha in the year 1989. However, the plaintiff has kept 

good relation with the defendant No. 2 and her brother defendant No. 1 and 

accordingly she has entrusted the defendant No. 1, the brother of defendant No. 

2 to look after the suit property with a condition that he would vacate the same 

as and when it would be required by the plaintiff. The plaintiff was married at 

Hooghly, West Bengal and received a notice in the month of April/May, 2008 to 

the effect that the Schedule-A land was acquired by the Govt. for the purpose of 

widening the N.H. 37. Accordingly, she was directed to receive the compensation 

amount for the land acquired by the Govt. However, she came to know that the 

defendant No.  1  also claimed the compensation amount  from the competent 

authority for over the same plot of land acquired by the
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Govt. Since, both the parties are claiming compensation for the same piece of 

land, the authority directed both the parties to establish their right and interest 

through competent Civil Court.

It is learnt that the defendant No. 1 claimed the land on the strength of a 

sale  deed  No.  5735/68  dated  20.06.68  alleged  to  have  been  executed  by 

defeneant No. 2 Samsul Huda of Samata Pathar in favour of defendant No. 1 for 

the Schedule-A and B land on behalf  of  the plaintiff  showing himself  as  her 

guardian and maternal uncle despite the fact that the sale deed so executed is 

forged and fraudulent. There is no any occasion arises about the execution of the 

said  sale  deed by the defendant  No.  2  in  favour  of  defendant  No.  1  in  the 

capacity of legal guardian since the mother of the plaintiff was alive at that time. 

Accordingly, she has filed the suit for the aforesaid relief. 

3. The defendants No.  1  and 2 contested the suit  by  filing their  written 

statement  and  also  by  raising  counter-claim.  However,  the  suit  proceeded 

exparte against the defendant No. 3. 

It is the contention of the defendants No. 1 and 2 that the suit is bad for 

non-joinder of necessary parties, barred by limitation and is not properly valued. 

According to them, the defendant No. 1 purchased the suit land vide sale deed 

No. 5735/68 dated 20.06.68 from Md. Samsul Huda, the guardian of the plaintiff 

and since then, he has been owning and possessing the said land. Moreover, the 

suit  so filed by the plaintiff  is not  maintainable as because it  is  filed by one 

Seconder Ali by misrepresentation of facts and he is not duly authorised. The suit 

land was mutated in the name of defendant No. 2 on 08.06.77 and since then, 

he has been paying the land revenue regularly.  Accordingly,  they claimed for 

declaration  of  right,  title,  interest,  confirmation  of  possession  together  with 

entitlement of counter-claimant No. 1 to any compensation to be paid in respect 

of Schedule-A land.

4. The plea of the plaintiff about the counter-claim is that according to her 

the sale deed was executed fraudulently in collusion with defendant No. 1 by 

Samsul Huda.
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5. On the basis of the pleadings of the parties, the learned counrt below has 

framed the following issues :-

1) Whether the suit is maintainable in law and facts ?

2) Whether the suit is barred by law of limitation ?

3) Whether  the  suit  is  hit  by  the  principles  of  waiver,  estoppels  and 

acquiescence ?

4) Whether the suit is liable to be dismissed with cost u/s 35(A) of the CPC ?

5) Whether the plaintiff is entitled to get relief as prayed for ?

6) To what other relief/reliefs the parties are entitled for ?

7) Whether the defendants have right, title and interest over the Schedule-B 

land ?

8) Whether  the  defendants  are  entitled  to  any  compensation  amount  in 

respect of Schedule-A land ?

9) Whether the defendantgs are entitled to the decree as prayed for ?

6. The  parties  have  examined  3  Nos.  of  witnesses  each  to  prove  their 

respective  cases  and  after  having  concluded  a  full  dressed  trial,  the  learned 

Munsiff dismissed the suit of the plaintiff and allowed the counter-claim of the 

defendants. 

7. Feeling aggrieved at and dissatisfied with the judgment and decree so 

passed  by  the  Ld.  Munsiff,  the  appellant  has  preferred  the  appeal  on  the 

following grounds interalia that -

i) The the learned court  below erred in law and facts by dismissing the 

plaintiff/appellant's suit  against the defendants/respondents and decreeing the 

counter-claim of the defendants/respondents without considering the materials 

available on record.

ii) The impugned judgment and decree is bad as it has been passed without 

applying judicial mind.

Iii) The learned court below misconceived the law and mislead the evidences 

and has come to the wrong findings in dismissing the 
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plaintiff/appellant's  suit  and  decreeing  the  counter-claim  of  the 



defendants/respondents. 

iv) That during the lifetime of appellant's mother, her father namely Abdul 

Malek although married the respondent No. 2, but the respondent No. 2 during 

the lifetime of Abdul Malek had gone away and entered into marriage with her 

present husband Md. Asaruddin Ali (Barala), and as such, on the death of Abdul 

Malek,  the appellant  and her  mother  succeeded to  the land and became its 

owner by right of inheritance.

v) The learned court below although framed as many as 9 Nos. Of issues 

upon the pleadings of the parties out of which Issue Nos. 1, 2, 3 and 4 have 

been decided in favour of the plaintiff/appellant, but decided wrongly the Issue 

Nos. 7 and 8 in favour of the respondent/defendant No. 1 and thereby dismissed 

the appellant's suit and decreed the counter-claim of the respondent/defendant 

No. 1.

vi) The defendant No. 3 was not related to the plaintiff/appellant and her 

mother. The mother of the plaintiff/appellant who also succeeded to the land at 

the time of execution of the so-called sale deed executed by the defendant No. 2 

in favour of the defendant No. 1 was alive and plaintiff/appellant was under the 

care,  custody and guardian of  her  mother.  The defendant No.  3 was neither 

appointed as the guardian to the person and property of the plaintiff/appellant in 

this  suit  nor  he  was  granted  necessary  permission  by  the  competent  court 

allowing him to sell the land in favour of defendant No. 1.

vii) The defendant Nos. 1 and 2 are the permissive possessors of the suit land 

and the learned court below without deciding the same has wrongly held that the 

defendants No. 1 and 2 have acquired the possession by the sale deed which is 

void and illegal.

8. I have carefully perused the Memorandum of Appeal, the case record of 

the learned court below, pleadings of the parties, evidence thereon together with 

the impugned judgment and decree. I have also heard the argument advanced 

by the learned counsel for both the sides and accordingly I proceed to dispose 

the appeal on the following point for determination.
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9.        POINT FOR DETERMINATION :-

 Whether the judgment and decree passed by the learned Munsiff No. 4, 



Kamrup, Guwahati in T.S. No. 153/10 vide dated 29.04.13 is sustainable both on 

point of law as well as facts ?

10. DISCUSSION, DECISION AND REASONS FOR SUCH DECISION :-

Upon perusal of the impugned judgment, it appears that the learned trial 

court has decided the issues separately and came to a finding that the plaintiff is 

not entitled to get any relief as prayed for in the plaint in view of the decision in 

the Issue Nos. 7 and 8 and thereby Issue No. 9 is decided in favour of the 

defendants and accordingly the counter-claim so raised by the defendants was 

allowed.

11. Now  this  Court  being  the  First  Appellate  Court  has  to  examine  the 

correctness and legality of the decision so arrived at by the learned court below 

after going through the pleadings as well as the evidence in between the lines.

12. Now let me discuss the issues so framed by the learned court below for 

settlement of the same. 

Issue No. 1 :-

This Issue relates to maintainability of the suit. The suit is filed by the 

plaintiff  seeking declaration and mandatory injuuction and cancellation of sale 

deed against the defendants which was executed fraudulently behind her back. 

Though the defendants raised the plea that the suit is not filed by the plaintiff 

herself, but by one Seconder Ali, who is not an authorised power of attorney 

holder. But the evidence on record together with the documents so admitted by 

the  plaintiff/PW  1  vide  Ext-4,  it  appears  that  the  said  Seconder  Ali  is  the 

authorised power of attorney holder of the plaintiff to file the suit. Moreover, the 

plaintiff herself has entered into the witness box and tested herself for cross-

examination. The defendants failed to show any reason as to why 
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the suit is not maintainable, same is the case with regard to the counter-claim 

also.  So,both the suit  and the counter-claim are found maintainable  and the 

learned court below is found right in its decision in respect of Issue No. 1. 



Issue No. 2 :- 

This  issue  relates  to  law  of  limitation.  It  is  the  contention  of  the 

defendants that the suit is barred by law of limitation on the ground that the 

plaintiff has filed the suit only on 08.04.10. Whereas the sale deed in question 

being No. 6735/68 was executed as back as on 20.0.68. The contention of the 

plaintiff is that she received a notice in the month of April/May, 2008 from the 

authority of Kamrup District informing about the acquisition of Schedule-A land 

and  further  to  receive  the  compensation  amount  by  submitting  the  relevant 

documents. However, on being enquired, she came to know that the defendant 

also  submitted  some documents  before  the authority  concerned  claiming  the 

compensation for the schedule-A land. The plaintiff further came to know that 

the sale deed was produced by the defendant No. 1 before the authority claiming 

the compensation which was alleged to have been executed in his favour by one 

Samsul Huda on 20.06.68. Having come to know all about this development, she 

has filed the suit seeking aforesaid reliefs on 08.04.10. The evidence of PW 1 is 

found  heavily  weighed  and  as  such,  the  suit  is  filed  within  the  period  of 

limitation. 

Issue No. 3 :-   

This  issue  relates  to  the  plea  with  regard  to  the  principle  of  waiver, 

estoppel  and  acquiescence.  Admittedly,  the  defendants  have  not  led  any 

evidence to butress the plea so, raised by them in their written statement. So, 

what was raised by them in their W.S. is nothing but a mere plea which have got 

no substance.

Issue No. 5 :- 

This issue is considered to be one of the vital issues for the plaintiff's case 

because this issue would determine the fate of the case 

-8-

of the plaintiff. Upon having perused the entire pleadings of the parties together 

with the evidence,  both oral  and documentary,  the fillowing facts have been 

crystally noticed -

a) The  schedule  land  described  in  Schedule-A  and  B  are  undisputedly 



belonged to one Abdul Malek. 

b) Said Abdul  Malek originally  hailed from Bengal  and started residing in 

Assam at Sonapur and was doing business as shop keeper.  He married Noor 

Naha  in  Bengal  and  out  of  their  wedlock,  the  plaintiff  Manuara  was  born. 

However, she came to Assam along with her mother. Said Abdul Malek married 

for the second time in Assam Noor Jahan. She has got no issue from the side of  

her husband Abdul Malek. However, during the lifetime of Abdul Malek, said Noor 

Jahan married one Barala @ Asaruddin. Out of their wedlock, three female child 

were born and they are geting now married. 

d) The  defendant  Julhash  Matbar  is  the  brother  of  said  Noor  Jahan, 

defendant No. 2.

e) However, said Abdul Malek died in the year 1967 leaving behind his first 

wife Noor Naha and her daughter Manuara, the plaintiff. 

f) Accordingly,  both  Noor  Naha  and  her  daughter  Manuara  became  the 

owner of the property left by Abdul Malek.

g) In the meantime, the mother of the plaintiff however died in the year 

1989 leaving her only daughter Manuara as her legal heir to the property left by 

her husband Abdul Malek.

h) Said Manuara however was introduced by defendant No. 1 Julhash into 

the land owned and possessed by her father Abdul Malek as caretaker and she 

was brought up by her cousin Seconder Ali after the death of her mother. 

i) The plaintiff Manuara was aged about 7/8 years at the time of death of 

her father. Subsequently she was married at West Bengal and received the notice 

from the District Administration, Kamrup about the acquisition of Schedule-A land 

and also by directing her to receive the compensation amount. Accordingly, she 

submitted documents before the authority. But at the same time, the defendant 

No. 1 also filed papers with the authority to receive the compensation on the 

ground
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that  he  purchased  the  land  from  one  Samsul  Huda,  the  legal  guardian  of 

Manuara  on  20.06.68.  Accordingly,  the  authority  concerned  asked  both  the 

parties to submit their claim on the basis of a decree given by the Civil Court. 

Accordingly, she filed the suit together with cancellation of sale deed alleged to 



have been executed by one Samsul Huda as the guardian of minor Manuara as 

back as in 1968.

13. The plaintiff in support of her case has submitted the certified copy of 

Jamabandi of the suit dag and patta, certified copy of the chitha of Schedule-B 

land, notice  issued to her informing  about  the  acquisition of land in question, 

death certificate of her mother, Noor Naha issued by Sub-Registrar, Birth and 

Death of Arandhi Gram Panchayat, West Bengal, letter received by her attorney 

Seconder Ali from the Deputy Commissioner, Kamrup. 

Accordingly, she has executed the general power of attorney in favour of 

Seconder Ali  and two others to file the suit  and for preferring other ancillary 

matters.  The existing materials  on record unerringly  prove the fact  that  Late 

Abdul Malek was the owner and possessor of the suit  land and subsequently 

after his death, the land devolved upon his legal heirs such as Manuara and her 

mother. However, the land was not mutated in the name of Abdul Malek because 

due to their ignorance, they have not appeared before the concerned authority to 

get the land mutated in their names. 

14. The story of the defendants as projected in the written statement as well 

as the evidence of the DWs are that  one Samsul Huda, the uncle of Manuara 

executed a  sale  deed  as  back  as  on 20.06.68  in  favour  of  defendant  No.  1 

showing Manuara as minor. Admittedly, Samsul Huda was arrayed as defendant 

in the suit and the case proceeded exparte against him. The evidence on record 

upon perusal in between the lines go to show that the father of the plaintiff  

Abdul Malek died in the year 1967 and the sale deed was executed on behalf of 

Manuara by Samsul Huda on 20.06.68, whereas, the mother of the plaintiff was 

found alive on that day. Ext-6 is the death certificate
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issued by the Arandhi Gram Panchayat which reveals that Niharjan Begum, the 

wife of Late Abdul Malek died on 05.06.89. Though there is a descripency about 

the name of the mother of the plaintiff as Noor  Naha  or Niharjan but the fact 

remains clear tha;t the plaintiff is an illiterate woman hailing from Bengal, does 

not know how to read and write specifically. The fact is that said Niharjan or 



Noorjan was the wife of  Late Abdul  Malek and there is  also no dispute that 

Manuara Begum, the plaintiff is not the daughter of said Abdul Malek. 

So, the discrepancy as it appears as to the name of the mother of the 

plaintiff as Noorjan or Niharjan has got no much significance in the eye of law. 

The evidence as it appears also goes to show that on the date of execution of 

the sale deed, the mother of the plaintiff Manuara who was shown as minor by 

her uncle Samsul Huda for the purpose of executing the sale deed in favour of 

defendant No. 1 was alive. Since the mother of Manuara was alive, she is the 

natural,  legal  and  defacto  as  well  as  de-jure  guardian  of  Manuara.  It  is  not 

understandable as to how one Samsul Huda claimed to be the uncle of Manuara 

represented her as legal guardian, executed a sale deed in favour of someone. 

So,  the existing materials  on record clearly  support  the view that  the 

plaintiff has got right, title and interest over the suit land for which she is entitled 

to get the relief as prayed for. 

Accordingly, this issue is decided in favour of the plaintiff. 

Issue Nos.   7   and   8   :-     

i) Both the issues are inter-related to each other for which these issues are 

taken up together for my discussion and decision. Both the issues relate to the 

right,  title  and interest  in  respect  of  the  defendants  so  far  interest  over  the 

Schedule-B land and entitlement of compensation in respect of Schedule-A land. 

ii) The case of the defendants as it was projected in their written statement 

is that the defendant No. 1 purchased the suit land of Schedule-A and B from the 

minor  plaintiff  represented  by one  Md.  Samsul  Huda as  the  guardian of  the 

minor. The suit land originally
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belonged to Abdul Malek and he died in the year 1967. The wife of Abdul Malek 

namely  Noor  Naha was  given  talek  by  her  husband  Abdul  Malek  during  his 

lifetime and she had gone somewhere else. The plaintiff was born out of the 

marriage of said Noor  Naha and plaintiff was looked after by her kins namely 

Samsul Huda and accordinaly said Samsul had sold Shedule-A land to the plaintiff 

(?)  for  accumulating  money for  livelihood  of  the  minor.  He also  spent  some 

money for marriage of the plaintiff in the year 1992. Accordingly, the defendant 



No. 1 became the owner and possessor of the land on the right of purchase of 

the land from minor plaintiff through her guardian Samsul Huda. Accordingly, the 

defendant No. 1 has been possessing the land by paying land revenue and got 

his name mutated in the revenue records of right in the year 1977. However, said 

Abdul  Malek  during  his  lifetime after  the  talak  of  his  first  wife,  married  the 

defendant No. 2 Noor Jahan Begum who was having credit  to look after the 

minor plaintiff. The plaintiff, however, has not raised any demand regarding the 

suit land since 20.06.68 till the year 2008. In the meantime, the Govt. acquired 

the Schedule-A land for the purpose of construction of National Highway and in 

this hour the plaintiff has come up with a plea that she is the owner of the land 

and  entitled  to  get  the  compensation  amount  on  being  actuated  by  false 

representation. Accordingly, the compensation amount has not been disbursed 

because of conflicting demand of the parties. 

Situated  thus,  they  have  filed  the  counter-claim  claiming  right,  title, 

interest  over  the  suit  land  with  a  further  relief  to  receive  the  compensation 

amount. 

iii) In contrary to the claim of the defendants, the plaintiff  has raised the 

following issues -

a) That she is the only legal heir of Late Abdul Malek, who left Schedule-A 

and B land.

b) Said Abdul Malek married Noor Naha initially and gave birth the plaintiff. 

Subsequently, said Abdul Malek married Noor Jahan, defendant No. 2 who during 

the lifetime of Abdul Malek, abandoned him and married one Asaruddin Ali @ 

Barala. 
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c) After the death of said Abdul Malek in the year 1967, both minor plaintiff  

and her mother became the owner of the schedule property.

d) However, the mother of the plaintiff namely Noor Naha died in the year 

1989  leaving  the  plaintiff  alone  and  thereby  she  became  the  owenr  of  the 

schedule property. 

e) Subsequently, she was married at Hooghly, West Bengal and as such she 

engaged defendant No. 1 as caretaker of the schedule property.

f) Moreover, said Samsul Huda was not in any way related with the plaintiff 



or with her family and she was not aware about the execution of any sale deed in 

the year 1968, when her mother was very much alive on that day.

g) According to her, the defendant No. 1 obtained and created the sale deed 

clandestinely behind her back, conspired with said Samsul Huda.

h) It  has  already been held  in  the  earlier  issues  that  the land originally 

belonged to Abdul Malek. There is no any dispute as to the fact that the plaintiff  

is the only daughter of said Abdul Malek.

i) PW 2 Haidar Ali  in his cross-examination has stated that Samsul Huda 

used  to  stay  in  West  Bengal  and he  executed a  sale  deed  in  favour  of  the 

defendant  No.  1  fraudulently  showing  the  name of  the  minor.  Moreover,  the 

defendant No. 1 obtained mutation over the land by the process of cheating. 

j)  PW 3 Seconder Ali  is  the cousin brother  of  plaintiff.  Moreover,  he has 

stated that Abdul Malek died in the year 1967 and at that time, Manwara was 

aged about 8/9 years, However, she was married at Kolkata. He heard that the 

mother of Manwara died in the year 1987. He further stated that Noor Jahan 

Begum entered into second marriage with one Asaruddin.

k) The  DW 1  Julhash  Matbar  in  his  cross-examination  stated  that  Abdul 

Malek has got only one wife and she is no other than his elder sister Noor Jahan. 

But Noor Jahan did not have any issue. He further  admitted that said Abdul 

Malek has not married anyone save and except Noor Jahan at any point of time. 

However, in the same breath 

-13-

he admitted that Noor Jahan was subsequently married with Barala. But he does 

not know as to whether  the actual name of Barala is  Asaruddin or  anyone. He 

further admitted that his sister has got two daughters from the side of  Barala. 

He does not understand as to the meaning of plaintiff and defendant. He does 

not have any idea about the suit land.

15. Now upon perusal of the existing evidence of DW 1, it appears very clear  

that the stand of the defendant is very much ambiguous. According to DW 1, his 

sister  is  the only wife of  Abdul  Malek and said Abdul  Malek has not  married 

anybody save and except Noor Jahan at any point of time and said Noor Jahan 

did not have any issue. But interestingly, he claimed to have purchased the suit 



land from minor plaintiff through the guardian Samsul Huda. If the minor plaintiff 

is not born out from any wedlock with Abdul Malek, then how could he purchase 

the said land from the legal heir of said Abdul Malek who, according to him did 

not have any issue. Interestingly, he admitted that his sister Noor Jahan was 

subsequently married to one Barala. The evidence of DW 1 however supports the 

version of the plaintiff. Upon perusal of the pleadings of the parties together with 

the evidence thereon, both oral and documentary, coupled with the discrepency 

as it appears clearly go to show that the evidence of the plaintiff carries much 

weight than that of the evidence of the defendants. Admittedly, the schedule 

land in question was purchased by the defendant No. 1 since the plaintiff went to 

Kolkata by right of marriage. She engaged defendant No. 1 as caretaker of the 

suit property as because the defendant No. 1 is the brother of defendant No. 2. 

Though  the  evidence  of  PW  1  Manwara  Begum  is  found  with  some  minor 

discrepancy,  but  this  discrepancy  cannot  erode  the  case  of  the  plaintiff  in 

material particulars. The sale deed in question executed by Samsul Huda for and 

on behalf of the minor during the lifetime of the mother of the minor, is not to be 

taken as a genuine document. There is also nothing in the evidence on record or 

in the pleadings of the parties to prove the fact that said Samsul Huda is the 

legal guardian of the minor plaintiff. Admittedly, he did not contest the suit.
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So,  having  considered  the  matter  in  its  entirety  together  with  the 

evidence on record, I am of the considered view that the defendants have not 

succeeded in establishing the case that he possessed the suit land by right of 

purchase within the legal ambit. 

As such, both these issues are decided against the defendants and in 

consequence, the counter-claim so raised by the defendants stands dismissed. 

16. The  learned  court  below  however  came  to  a  wrong  finding  by  not 

discussing the evidence on record in its true perspective and as such, 

arrived at an erroneous finding which is based without substance.



O R D E R

In the result, the appeal is allowed on contest. Accordingly, the suit of the 

plaintiff  is  decreed.  The counter-claim of  the defendants stands dismissed on 

contest.  However,  considering  the  facts  and  circumstances  of  the  case,  the 

parties are directed to bear their own costs. 

Prepare the decree accordingly.

Send down the LCR together with a copy of the judgment to the learned 

court below.

Given under my hand and seal of this Court on this the 8th day of June, 

2017.

                                                                   (Smti. P. R. Rajmedhi) 
                                                             Addl. Sessions Judge No. IV, FTC,

Kamrup (M), Guwahati.


