
FORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the   Original   Court of the   CIVIL JUDGE No. 2   at Kamrup (M)  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Thursday, the 01st day of June, 2017

Money Suit 234 of 2012

State Bank of India,
SARB,
Bamunimaidam,
Guwahati – 21. ………… Plaintiff

-versus-

1. Md. Sahabuddin Mazumdar,
s/o Md. Abid Raja Mazumdar,
r/o 57, Shankar Azan Path,
Bhetapara Road,
Hatigaon,
Guwahati – 38.
2. The Executive Engineer,
Guwahati West Division (Irrigation),
Guwahati – 8. ………… Defendants

This suit coming on for final hearing on 23-05-2016 and arguments on 26-05-

2017 in the presence of –

Mr. P. K. Barman and Mr. D. D. Barman, Advocates for the plaintiff bank; and

None for the defendants.

AND having stood for consideration to this day, the Court delivered the following 

judgment.

J U D G M E N T

1. This is a suit for the realization of money amounting `2,12,346.56p/-.

2. The factual matrix, sans unnecessary details, runs as thus. 

3. The plaintiff bank, State Bank of India, is constituted under the State Bank of 

India Act, 1955 with its central office at Mumbai and is represented by Chief Manager 

(SARB), State Bank of India, SARB, Bamunimaidam, Guwahati. The defendant no.1, on 
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15-09-2007, applied for a term-loan of  `4,00,000/- before the plaintiff bank and the 

latter sanctioned personal loan (X-Press Credit)  `4,00,000/- on 17-09-2007 on certain 

terms and conditions. The defendant no. 1 executed a personal loan agreement and 

authorized the AGM, plaintiff bank by his standing instruction to debit a sum of `9052/- 

from  his  SB  Account  10567177242  and  credit  the  same  into  his  loan  account 

30244503945  every  month  starting  October,  2007.  The  defendant  no.  1  also  gave 

consent letter to the plaintiff bank. The defendant no. 1 also authorized defendant no. 2 

by an irrevocable letter of authority to recover by deducting a sum of  `9052/- every 

month from his monthly salary. The defendant no. 1 acknowledged vide a revival letter 

dated  12-09-2010  his  liability  towards  the  plaintiff  bank.  The  defendant  no.1  was 

apprised vide a notice dated 09-04-2011 that he is irregular by `1,19,308.95p/- due to 

non-payment of regular instalments and requested him to regularize the loan account 

but to no avail. The plaintiff bank issued call-up notice on 26-04-2011but it, too, yielded 

no results. The plaintiff bank issued a legal notice on 10-06-2011 but there was no 

response from the defendant no.1. As on 11-04-2012, the defendant no. 1 owes an 

outstanding amount of `2,12,348.56p/- to the plaintiff bank. Hence, the suit.

4. Vide order dated 08-04-2013, the suit proceeded exparte against the defendant 

no.1.  However,  vide  order  dated  13-03-2014,  the  exparte  order  was  vacated  and 

defendant’s written-statement was accepted.

5. The defendant no.1’s written-statement reveals that he was assured falsely for 

the repayment of the loan and that at no point of time, the plaintiff bank communicated 

as to the status of the loan. Defendant no.1 denied the plaintiff bank’s allegations and 

prayed for dismissal of the suit with costs.

6. Upon the pleadings, the following issues were framed on 20-04-2016.

ISSUES

(1) Whether  the  plaintiff  is  entitled  to  a  decree  for  realization  of 

`2,12,348.56p/- from the defendants jointly and severally?

(2) To what relief(s), the plaintiffs are entitled?

7. The plaintiff bank in support of its case examined Surajit Sengupta, the Deputy 

Manager,  SARB  (formerly  SARC),  Bamunimaidam  and  tendered  as  many  as  14 

documents marked as Exhibits. Vide order dated 03-12-2016, the cross-examination of 

P.W.1 was treated as declined. The defendants also failed to adduce any evidence.

8. I  have  heard  the  arguments  put  forwarded  by  the  learned  counsel  for  the 

plaintiff bank. None appeared for the defendant.

9. The learned counsel for the plaintiff, Shri P. K. Barman, would argue that the 
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plaintiff bank has proved the liability of the defendant towards it in as much as to the 

payment of outstanding dues of `2,12,348.56p/-, as such, the suit needs to be decreed.

DISCUSSION, DECISION AND REASONS THEREFOR:

ISSUE No. 1

10. The  plaintiff  bank  has  pleaded  that  it  has  sanctioned  a  personal  loan  of 

`4,00,000/- to the defendant no.1 on the terms and conditions mentioned in the loan 

agreement.

11. The defendant no.1 has, in paragraph no. 3 of written-statement, pleaded that 

“… he was assured falsely for the repayment of the aforesaid loan …”. The defendant 

no.1, has also, in paragraphs 1, 2 and 4 to 6 of written statement, pleaded that “ … the 

answering defendant has no comment, …”. The defendant no. 1, in paragraphs 8 to 12, 

pleaded that “ … the answering defendant denied the same”.

12. The defendant  no.1  has  not  been able  to  deny  specifically  or  by  necessary 

implication the plaintiff bank’s allegation of facts of sanctioning loan and/or about the 

defendant agreeing to the terms and conditions of loan-cum-hypothecation agreement, 

which  tantamount  to  an admission.  It  is  not  sufficient  for  defendant  no.1  to  state 

generally the grounds alleged by the plaintiff, but he must deal specifically with each 

allegation  of  fact  which  he  does  not  admit.  In  the  instant  suit,  defendant  no.1’s 

contention  in  the  aforesaid  paragraphs  no.  1,  2,  4  to  6,  and  8  to  12  of  written-

statement is vague and evasive and hence, the plaintiff’s allegations of fact is taken as 

admitted by defendant in as much as  for the applying as well as sanctioning of the 

amount of personal loan by the plaintiff bank.  In such an event, the admission itself 

being proof, no other proof is necessary (Order VIII Rr. 3, 4 and 5 CPC and Section 58 

of the Indian Evidence Act).

13. Thus, it can be held that the defendant no.1 obtained a loan of `4,00,000/- from 

the plaintiff bank accepting the terms and conditions.

14. That  apart,  the  plaintiff  bank's  witness  Surajit  Sengupta  has  reiterated  the 

averments  of  the  plaint  in  its  material  particulars.  P.W.1  also  identified  the  loan 

application as Exhibit 1, letter of arrangement as Exhibit 2, personal loan agreement 

as  Exhibit  3,  standing  instruction  as  Exhibit  4,  consent  letter  as  Exhibit  5, 

irrevocable letter  of authority  by defendant no.1 as  Exhibit 6,  irrevocable letter  of 

authority by defendant no.2 as Exhibit 7, revival letter as Exhibit 8, notice dated 09-

04-2011 by plaintiff bank as Exhibit 9, call up notice as Exhibit 10, lawyer’s notice as 

Exhibit  11,  statement  of  account  as  Exhibit  12,  summary  of  account  no. 

30102992304 and letter of authority as Exhibit 14. 
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15. There is nothing on the record to disbelieve the said Exhibits and also in view of 

non-traversal of plaintiff’s plaint and the evidence remaining substantially unrebutted, it 

is held that the plaintiff bank sanctioned the loan amounting `4,00,000/-, which amount 

the defendant no. 1 failed to liquidate in full.

16. The plaintiff has further pleaded that the defendant has failed to liquidate the 

loan account. The plaintiff has pleaded that there is an outstanding of `2,12,348.56p/- 

as on 11-04-2012.

17. Surajit Sengupta, the Deputy Manager, has been examined as the P.W.1 by the 

plaintiff bank. The P.W.1 has identified the statement of account of the defendant as 

Exhibit 12.

18. I have perused the Exhibit 12. It consists of seven pages and at the end of the 

seventh page, it has been certified that the said Exhibit is the printout of such entries 

or data maintained in the Bank Master System / Core Banking System under certain 

safeguards, which implies that it was maintained in the usual and ordinary course of 

banking business. The said  Exhibit 12  contains the certificate of the plaintiff bank's 

System Administrator and Chief Manager and is in accordance with Section 2(8) of the 

Bankers’ Book Evidence Act, 1891 (hereinafter ‘the Act’). Needless to add, the Exhibit 

12 is admissible in evidence.

19. Section 34 of the Indian Evidence Act, 1872   makes the entries in the books of 

account  relevant  but  puts  a  rider  that  such  entries  would  not  be  alone  sufficient 

evidence to charge a person with liability. The ledger entries maintained by the bank is 

a book of account regularly kept by it in the course of business, and the Exhibit 12 is 

the true extract copy of the said ledger entries pertaining to the loan account of the 

defendant.  Now let  me further  see if  there  is  any  other  corroborative  evidence  to 

support the said Exhibit 12 because Section 34 of the Indian Evidence Act mandates 

that to charge any person with liability on the basis of those entries, the same must be 

supported by independent corroborative evidence. 

20. P.W.1 has deposed in his examination-in-chief adduced by way of an affidavit in 

paragraph 3 that the defendant no.1 availed personal loan of  `4,00,000/-. The P.W.1 

has  also  deposed  in  paragraphs  11  and  13  that  the  plaintiff  bank  is  entitled  to 

`2,12,348.56p/- being the balance outstanding in the loan account of the defendant 

no.1. The P.W.1 has stated in paragraphs 9, 10 that the defendant no.1 was called 

upon to clear the outstanding dues against the aforesaid loan account but there was no 

response from the defendant no.1. P.W.1 identified the call-up notice and advocate’s 

notice to the defendant as Exhibits 9, 10 and 11.
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21. There is no cross-examination of the P.W.1, which would lead me to doubt the 

evidence of the P.W.1. The P.W.1 also identified the loan application as  Exhibit 1, 

which shows  that  the  defendant  applied  for  a  personal  loan.  The  P.W.1  has  also 

identified the sanction letter and personal loan agreement and the same are marked as 

Exhibits 2  and 3.  The above shows that in addition to the entries in the book of 

accounts  (Exhibit  12),  there is  enough evidence on the record to corroborate the 

entries in the said Exhibit 12. There is no rebuttal of such evidence.

22. In view of the above discussion wherein it has been held that the plaintiff bank 

has proved to  the satisfaction of  this  Court  the  Exhibit  12  and the entries  made 

therein it is held that the defendant no. 1 is liable to the tune of `2,12,348.56p/-. The 

plaintiff  bank  has  successfully  discharged  its  burden  of  proving  the  liability  of  the 

defendant no.1 and the onus shifts on the defendant no. 1 to show that the same is not  

correct or that they are not maintained in the regular course of business of the plaintiff 

bank, and in view of the discussion made hereinabove, it is evident that the defendant 

no. 1 has failed to discharge his onus more-so when the defendant chose not to grace 

the witness box.  Therefore, as the defendant no.1 has not liquidated the outstanding 

balance  amount  to  the  plaintiff  bank  and  the  total  balance  as  on  11-04-2012  is 

`2,12,348.56p/-,  the  plaintiff  bank  is  entitled  to  realize  the  said  amount  from the 

defendant no.1 only, which the latter owes to the former.

23. The  pleas  taken  by  the  defendant  has  remained  unsubstantiated  as  the 

defendant no.1 did not adduce any evidence. Situated thus, such pleas must fail.

24. As far  as the rate of  interest  is  concerned, the  Exhibit  2 sanction/letter  of 

arrangement shows that the agreed rate of interest for term loan is 12.75% per annum 

with monthly rests. The said transaction entered into by the plaintiff and the defendant 

is admittedly for personal purpose, as such, the plaintiff is entitled to the agreed rate of 

interest.

25. Needless to say, the plaintiff is entitled to recover  `2,12,348.56p/- and further 

entitled  to  recover  interest  @12.75% per  annum  on  the  said  decretal  amount  of 

`2,12,348.56p/- from 01-08-2012 till the date of the decree.

26. This Issue is decided in the affirmative and for the plaintiff bank.

ISSUE No. 2

27. As far as limitation is concerned,  Article 1 of the Indian Limitation Act, which 

governs this suit, provides that suit for balance on a mutual, open or current account is 

to be instituted within three years from the close of the year in which the last item 

admitted or proved is  entered in the account:  such year to be computed as in the 
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account. This suit is a suit for balance on current account, open and mutual. 

28. Admittedly, the loan is to be repaid in equated monthly instalments. Generally, 

the last transaction would be relevant for counting the period of limitation. The last 

transaction of the defendant with the bank in respect of the loan account is 05-07-2011 

when the defendant no.1 deposited `1,00,000/- into his loan account. The Exhibits 12 

and 13 fortifies the said fact. The present suit was filed on 31-07-2012. 

29. In the instant case, even if, the admitted last entry of the defendant, that is, 05-

07-2011 is  taken,  then the suit  is  within  limitation because the period of  limitation 

would be computed from the close of the year in which the admitted last item or proved 

item is entered in the account, that is, in this case the end of the year 2011, as such, 

the suit instituted on 31-07-2012 is well within the prescribed limitation of three years.

30. Coupling the pleadings as well as the evidence-on-record and the decisions so 

arrived at from the foregoing point, it can be safely inferred that the plaintiff bank is 

entitled to the decree and relief as prayed for to the extent above. The defendant no. 1 

shall also be liable to pay costs for his utter disregard to liquidate the loan, which is in 

the nature of  an economic  discourtesy.  The backbone  of  the nation depends on a 

healthy  economy.  To  instil  a  sense  of  confidence  and  assurance  to  the  banking 

institutions, imposition of costs to be paid by the defendant no.1 is a necessity. Other 

than the reliefs as stated hereinabove, the plaintiff bank is not entitled to any relief as  

against defendant no.2. This Issue is answered in the affirmative and for the plaintiff 

bank.
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O R D E R

31. The plaintiff bank's suit is decreed on contest as against defendant no.1 with 

costs.  It  is  hereby  decreed  and  directed  that  the  defendant  no.1  Md.  Sahabuddin 

Mazumdar do pay to the plaintiff bank a sum of  `2,12,348.56p/- and further to pay 

interest on the said decretal sum @12.75% per annum from 01-08-2012 till the date of 

the decree. The defendant no. 1 is also directed to pay to the plaintiff bank the costs of 

the suit, which would carry interest @6% per annum from the date of the decree till full 

realization.

32. The plaintiff bank’s suit is dismissed exparte as against defendant no.2 without 

costs.

33. PREPARE a decree accordingly.

GIVEN under my hand and seal of this Court on this 01st  day of June, 2017 at 

Kamrup (M), Guwahati.

(A. J. BORAH)
 Civil Judge No. 2
 Kamrup (M),
 Guwahati.
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A  PPENDIX  

M. S. 234/2012

Exhibits

Exhibit 1 – Loan Application dated 15-09-2007
Exhibit 2 – Arrangement letter dated 17-09-2007
Exhibit 3 – Personal Loan Agreement dated 17-09-2007
Exhibit 4 – Standing Instruction
Exhibit 5 – Consent Letter
Exhibit 6 – Irrevocable Letter of Authority by defendant no.1
Exhibit 7 – Irrevocable Letter of Authority by defendant no.2
Exhibit 8 – Revival Letter
Exhibit 9 – Notice by plaintiff bank
Exhibit 10 – Call up Notice
Exhibit 11 – Advocate’s Notice
Exhibit 12 – Statement of Account
Exhibit 13 – Summary of Account no. 30102992304
Exhibit 14 – Authority Letter

Plaintiff Witness

P.W.1 – Surajit Sengupta (Deputy Manager)

Defendant Witness

None

Civil Judge No.2
Kamrup (M).
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