
IN THE COURT OF THE ADDIONAL  SESSIONS JUDGE NO. 4, FTC: 
                   KAMRUP (M) : GUWAHATI.

PRESENT :- Smti. P.R. Rajmedhi, A.J.S.,
                      Addl. Sessions Judge No. 
                      Kamrup (Metro), Guwahati.

                                          Criminal Appeal No. 25/2016

   U/s 374(3) Cr.P.C.

Shri Ram Umesh Poddar...........    Accused/Appellant.

                  - Vs-             

      1. The State of Assam,
2. M/s M.M. Textile ....... Complainants/Respondents.

                                                                                                   
Appearance

Mr. N.N. Jha -  Ld. Advocate for the Appellant.

           -And -

   Mr. S.K. Agarwal  - Ld. Advocate for the Respondents.

Date of Argument :  30.05.17.

Date of Judgment :  13.06.17.

                                                J U D G M E N T

1. This appeal is directed against the judgment and order passed by the 

learned Judicial Magistrate, 1st class, Kamrup (M) in Complaint Case No. 7970 /06 

by dated 27.01.16 whereby the learned court below has  convicted the accused 

u/s 138 N.I. Act and sentencing him to undergo S.I. for 6 months and also to pay 

compensation of Rs. 15,69,558/- in default S.I. for another 2 months. 

2. The  facts  leading  to  file  the  appeal  may  shortly  be  stated  that  the 

Complainant/Respondent (hereinafter referred to be as Complainant) M/s M.M. 

Textile, a sole Proprietory concern represented by its Proprietor Shri Mahendra Kr. 

Baid filed a complaint against Ram Umesh Poddar, u/s 138 N.I. Act alleging that 

the accused/appellant
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(hereinafter referred to be as accused) used to purchase suiting, shirting and 

other clothes materials from the complainant from time to time on credit basis 

and part payment of which was made by the accused against the said purchase. 

The complainant has also been maintaining a Ledger Account relating to the 

transaction, he had with the accused and the part payment made in respect of 

the goods supplied to him were credited to the account of the accused with the 

complainant. At the time of final settlement of the account and in pursuance of 

the demand made by the complainant to make payment of outstanding bill, the 

accused issued a cheque bearing No. 680041 dated 21.08.06 drawn on State 

Bank of India, Fancy Bazar Branch, Guwahati for Rs. 7,84,779/- in favour of the 

complainant. The complainant accordingly deposited the cheque in the bank on 

that day but the same was dishonoured with the remark 'insufficient fund'. The 

complainant informed the accused about the dishonour of the cheque and as per 

the instruction of the accused, the cheque was again presented to the bank but 

the  same  was  again  dishonoured  which  compelled  the  complainant  to  issue 

demand notice which was received by the accused on 28.08.06. But the accused 

failed to pay the amount within 15 days of the receipt of the notice and as such, 

the complaint was filed u/s 138 N.I. Act against the accused.

3. The  accused  entered  into  appearance  and  contested  the  case.  After 

having completed full dressed trial, the learned court below has convicted the 

accused, as stated above.

4 Feeling  aggrieved at  and  dissatisfied  with  the  judgment  and  order  so 

passed  by  the  learned  court  below,  the  accused/appellant  has  preferred  the 

appeal on the following amongst other grounds -

i) The impugned judgment and order dated 27.01.16 passed in Complaint 

Case No. 7970 /06 by the Learned Trial Court is bad in law as well as on factrs.
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ii) The  learned  trial  court  has  passed  the  impugned  judgment  quite 

mechanically and whimsically and the same has caused failure of justice.



Iii) The complaint is not maintainable because the same has been filed by the 

proprietorship firm not by the Proprietor because Proprietorship concern is not 

legal entity or juristic person. Thus, a proprietory concern is not an independent, 

legal and juristic entity having legal recognition in the eye of law and it  can 

neither initiate a proceeding nor a proceeding cannot be initiated against it. A 

Sole Proprietory firm cannot sue in the name of the firm in which name it carries 

on business.

iv) The notice u/s 138 of the N.I. Act was issued by Shri Mahendra Kr. Baid 

and no documents were filed or exhibited by Shri Mahendra Kr. Bais showing that 

he is the sole Proproetor of M.M. Textile.

v) The complaint petition does not contain signature from page 2 to 5.

vi) The complaint has been filed by M/s M.M. Textile as a proprietorship firm 

represented  by  its  proprietor  without  putting  its  seal  showing  the  necessary 

connection  of  Shri  Mahendra  Kr.  Baid  as  proprietor  and  even  no 

authorization/power of attorney has been shown authorizing Shri Mahendra Kr. 

Baid to issue notice against the accused.

5. I  have carefully  perused the Memo of Appeal,  the case record of  the 

learned court below, impugned judgment and order, evidence on record, both 

oral and documentary. I have also heard the arguments advanced by the learned 

counsel for both the side. 

6. Now Point for Determination   :-   

Whether  the  judgment  and  order  passed  by  the  learned  Judicial 

Megistrate 1st Class, Kamrup (M), Guwahati in Complaint Case No. 7970 /06 by 

dated 27.01.16 is sustainable both on point of law as well as facts ?

-4-

7. Discussion, Decision and Reasons for such Decision   :-   

It is mentioned worth that the judgnent of the instant case was initially 

delivered by the learned SDJM on 31.03.12 recording conviction of the accused 

for a period of 3 months and to pay compensation amounting to Rs. 10,00,000/-. 

The accused as appellant has however preferred an appeal before the Hon'ble 

Sessions Judge and the appeal was transferred to this Court. This court however 



by a judgment dated 18.12.13 remanded the case to the learned trial court with 

a direction to give one opportunity to the accused/appellant to cross-examine the 

PW 1. Accordingly, the PW 1 was cross-examined and the learned court below 

has concluded the case by recording conviction, as stated above.

8. Now the  moot  point  to  be answered is  –  whether  the finding  of  the 

learned court below is sustainable both on point of law as well as on facts.

9. Firstly, the vital point to be answered in a case u/s 138 N. I. Act is that -

The offence is completed on the satisfaction of certain conditions that the 

cheque has to be issued on the account maintained by the accused and has to be 

issued for the discharge of  debt or  liability.  The cheque has to be deposited 

within the stipulated period and the notice regarding the dishonour of cheque for 

the reason of not honouring the cheque ought to have been given within 30 days 

of the receipt of the information regarding such dishonour. 

On  these  touch  stone,  let  me  examine  whether  the  conditions  for 

satisfying the ingredients of Section 138 N.I. Act has been fulfilled or not !

10. The learned court below while discussing the issue relating to isauance of 

cheque  for  due  discharge  of  his  debt  or  liability  has  extensively  dealt  with 

different aspects of the matter together with the
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dictum of  law as  propounded  by the Hon'ble  High  Court  as  well  as  Hon'ble 

Supreme Court.

11. I have perused the evidence of accused, who examined himself as DW 1. 

It is the positive evidence of DW 1 that he has got business transaction with the 

complainant  company  M/s  M.M.  Textile.  He  issued  a  blank  cheque  for  the 

purpose of security in favour of the complainant for the purpose of  business 

transaction. However, the complainant filled up the cheque and used it against 

him for the purpose of filing the case. However, he dis-continued his business 

with the complainant. 

In  his  cross-examination,  he  categorically  admitted  that  he  has  got 



business  transaction  with  the  complainant  since  1999.  He  used  to  purchase 

articles from the complainant on credit  upto 2003. But after that he used to 

transact  with  the  complainant  in  cash.  He  issued  a  cheque  in  favour  of  the 

complainant in the year 2004 as security but no document is there with him to 

show  that  he  has  issued  the  cheque  for  security.  He  admitted  the 

document/cheque as Ext-3 and Ext-3(1) is his signature. 

12. The DW 2 namely Dhiraj sarmah in his cross-examination has stated that 

he knows both the parties. The accused used to issue cheque after receiving the 

articles from the complainant. The parties have got business transaction. The 

accused  sometimes  purchased  articles  from  the  complainant  on  credit  and 

sometimes in cash.

The learned court below while appreciating the evidence on record has 

observed that the accused admitted that upto 2003, he made some transaction 

with the complainant on credit but after 2003 all transactions were made in cash 

and if that is to be believed, the question of giving security cheque does not 

arise. It is an admitted fact that the accused has issued the cheque in question. 

But he took the plea that it was issued as security. But the evidence adduced by 

him belied his plea on the ground that the cheque in question was issued in the 

year 2004. He himself admitted that he has not made any 
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transaction with the complainant on credit since 2003. So, what was the occasion 

arose for him for issuing such a security cheque. So, the finding of the learned 

court below that the accused has issued the cheque for discharge of debt or 

liability towards the complainant is found not perverse. 

13. Secondly, there is no dispute that the cheque was not dishonoured for 

insufficient fund in the account of the accused. The Cheque Return Memo as 

proved by the complainant as Ext-4 coupled with the admission of the accused in 

his statement made u/s 313 Cr.P.C. is a clear testimony to the fact in issue.

14. Thirdly,  the learned court below was found to have meticulously dealt 

with the issue relating to receiving of demand notice by the accused regarding 



the dishonour of cheque 

The DW 1, the accused himself has admitted in his cross-examination that 

he  has  received  the notice  on  28.08.06  but  has not  made any reply  to  the 

complainant.

It  is  the  case  of  the  complainant  that  on  receipt  of  the  dishonoured 

cheque along with the Memo, he sent the demand notice to the accused on 

26.08.06 to his Advocate Shri Sunil Agarwalla intimating about the dishonour of 

cheque i.e. Ext-3 with a demand to pay. The accused received the demand notice 

on 28.08.06 and A.D. Card duly signed by the accused was received back. He 

proved  the  demand  notice  as  Ext-5  whereas,  Ext-6  is  Postal  Receipt  dated 

26.08.07 (07 is considered to be a typographical mistake).

15. The  evidence  of  the  complainant/PW  1  is  supported  by  the  accused 

through his cross-examination. 

 So, I do not think that any more appreciation of evidence and application 

of technicality and rigor of law is required to answer this issue. Accordingly, the 

finding of the learned court below in this issue is found not interferable. 
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16. Fourthly,  another  issue  relates  to  maintainability  of  the  case  is  being 

satisfied.

Now from having considered the matter in its entirety, it appears that the 

complainant is a sole proprietorship concern, carrying the business under the 

name and style of M/s M.M. Textile which is represented by sole proprietor Shri 

Mahendra Kumar Baid(Jain). 

It is settled that a proprietory concern is not a legal entity distinct from its 

proprietor. A proprietory concern is nothing but an individual or trading under a 

trade name. 

Section 142 requires that the complainant should be a payee or holder in 

the  due  course.  The  payee  is  M.M.  Textile.  Therefore,  a  criminal  complaint 

relating  to  an  offence  u/s  138  N.I.  Act  is  permissible  in  the  name  of  the 

proprietory concern represented by its proprietor. Hence, the complaint is found 

maintainable and the findings of the learned court below is found rightly dealt 

with the matter. 



17. Now regarding the conviction, it appears from the judgment and order of 

the  learned court  below that  the  accused  is  sentenced  to  suffer  S.I.  for  six 

months and to pay compensation of Rs. 15,69,558/- which is doubled the cheque 

amount.

The learned court below has quantified the amount keeping in view the 

pendency of the case for more than 9 years from the date of issuance of cheque.  

But the fact remains clear that the dispute in between the parties basically rests 

on the amount of the cheque in question.

It  is  admitted by the PW 1 that  Ext-1 is  the Ledger Account  of  M.M. 

Textile  relating to the transaction made with Shri  Ptitam Textile  and it  was a 

computer generated document which requires a certificate from its maker. But 

the fact remains clear that the accused has confirmed the account by putting his 

signature in Ext-2(2). Moreover, the matter has ended in the year 2012. But the 

same has been remanded back to the trial court for the fresh disposal of the case 

only after giving an opportunity to the accused to cross-examine the PW 1.
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18. So, the observation of the learned court below that the case is pending 

for more than 9 years from the date of issuence of cheque, which according to 

the learned court below has to be taxed upon the accused is found not sound.

Considering all these aspect of matter, I am of the view that the finding of 

the learned court below directing the accused/appellant to pay compensation of 

Rs.  15,69,558/-  is  required  to  be  modified  to  the  tune  of  Rs.  11,00,000/-. 

However,  the  conviction  recorded  by the  learned  court  below sentencing  the 

accused to suffer S.I. for six months remains un-changed.



O R D E R

In the result, the appeal is partly allowed on contest.  The compensation 

of Rs. 15,69,558/- awarded by the learned court below is modified to the tune of 

Rs. 11,00,000/-. However, the conviction recorded by the learned court below in 

Complaint Case No. 7970 /06 dated 27.01.16 sentencing the accused to suffer 

S.I. for six months remains un-changed. 

Send down the LCR to the learned Court below along with a copy of the 

judgment.  

Given under my hand and seal of this court, on the 13th day of June, 2017 

at Guwahati.

(Smti P.R. Rajmedhi) 
                         Addl. Sessions Judge No. 4, FTC,  

               Kamrup(Metro), Guwahati. 


