
IN THE COURT OF THE ADDL. SESSIONS JUDGE NO. IV  ,   FTC, KAMRUP   
(M), GUWAHATI.

Sessions Case No. 273/2015
U/S 376/417 IPC 

PRESENT : Smti P R Rajmedhi,
                   Addl. Sessions Judge No. IV, FTC,
                   Kamrup (M), Guwahati.

                                                         State of Assam
                                                               -Vs- 

                                               Dhiru Das.......Accused.    
                               

                                                   
Date of Evidence recorded on – 19.02.16, 15.03.16, 31.05.16, 15.09.16, 

02.01.17 & 04.05.17 

Date of Argument heard on     – 31.05.17.

Date of Judgment  delivered on –13.06.17. 

Appearance :

Advocate for the State --      Shri B.C. Bhattacharyya, Ld. Addl. P.P., 

Advocate for the Accused –  Mrs. S.K. Das, Ld. Advocate. 

 

J U D G M E N T

1. The prosecution story as depicted in the FIR may shortly be stated that 

complainant/informant  namely  “X”  (actual  name  is  withheld)  has  filed  a 

complaint before the learned CJM on 01.03.12 alleging that the accused was in 

love with her since 2004 and till now her family members along with some others 

of their locality also knows about it. The acused also promised her that he would 

marry her  in  the month of  April,  2012.  By giving false promise of  marriage, 

without  her  consent,  the accused has sexual  intercourse with her  on several 

times in the month of January and February, 2012. While she told the accused 

that she will disclose the matter to her parents then the accused assured her to 

marry, but subsequently he cheated her and refused to marry her and already 

solemnised ring ceremony with another girl. It is further stated that when she 

asked  the  accused  about  his  ring  ceremony  with  another  girl,  the  accused 

without replying her 
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started  to  avoid  her  and  threatened  her  not  to  ask  such  type  of  question. 

Accordingly, she has prayed for issuing direction to the O/C, Bharalumukh P.S. to 

register a case against the accused person and to take appropriate action.

2. Having  received  the  complaint,  the  same  was  forwarded  to  the 

Bharalumukh Police Station for registering the same. Accordingly, the same was 

registered by the Bharalumukh P.S. investigated the matter and upon completion 

of investigation, laid charge-sheet against the accused person for the offences 

punishable u/s 420/376/493 IPC.

3. The  Ld.  Judicial  Magistrate,  1st Class,  Kamrup  (M),  Guwahati  has 

committed  the  case  to  the  Court  of  Sessions  since  the  offence  against  the 

accused is exclusively triable by the Court of Sessions. 

4. The  Hon'ble  Sessions  Judge  has  transferred  the  case  to  my  file  for 

disposal. 

5. Upon appearance of the accused, having heard the learned counsel for 

both the sides, my learned predecessor-in-office has framed charges against the 

accused for the offences punishable u/s 376/417 IPC and the same were read 

over and explained to him to which he pleaded not guilty and claimed to be tried. 

6. In course of trial, the prosecution has examined 11 Nos. of witnesses. 

After  colsing  the  evidence  of  the  prosecution  witnesses,  the  accused  was 

examined u/s 313 Cr.P.C. His plea is denial and he has not adduced any evidence.

7. I have heard the argument advanced by the learned counsel for both the 

sides.
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8. Now Point for Determination  :-



(i) Whether the accused person in the month of January and February, 

2012  at  the  house  of  complainant/victim  situated  at  Sankardev  Path, 

Bishnupur  under  Bharalumukh  P.S.  committed  rape  on  the  victim,  as 

alleged ? 

(ii)  Whether the accused person in the month of January and February, 

2012  at  Village  Sankardev  Path,  Bishnupur  under  Bharalumukh  P.S. 

dishonestly induced the victim to deliver her chastity with a promise to 

marry her and on that belief, she has delivered her chastity to him and 

subsequently he denied to marry her, if she is not so deceived by him, 

she would not deliver her chastity as a result she has sustained harm of 

her reputation, body and limb, as alleged ?

9. Discussion, Decision, and Reasons for such Decision :-

 I have carefully gone through the evidence on record so as to arrive at a 

just decision of the case. 

10. PW 1  is  the  victim  “X”  (actual  name  is  withheld).  According  to  her, 

accused loved her, There has been a good relation in between the two houses 

and both the families knew about their relation. The accused has made proposal 

at her house to marry her and as such, both of them used to go for sojourning. 

He also made physical relation with her with a promise to marry her, though she 

has  not  consented  to  it.  But  without  informing  at  her  house,  the  accused 

arranged marriage with another girl. On being received the information, while 

she  tried  to  meet  him,  he  has  avoided  her  and  his  phone  was  also  found 

switched off for which her family members went to the house of accused but the 

accused avoided them. Accordingly, she has filed the complaint before the court 

and proved the same as Ext-1, Ext-1(1) to 1(4) are her signatures. Her statement 

was recorded by the police. She also made statement before the Magistrate and 

proved the same as Ext-2, Ext-2(1) to 2(3) are her signatures. 
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 In cross, she admitted that the love affiars in between her and accused 

was prior to the occurrence. But in the year 2012, the accused made proposal to 

marry her. The accused is the friend of her elder brother and as such, he used to 



visit their house and made proposal to marry her and subsequently, the family 

members of the accused also made proposal at her house. But the accused used 

to make physical relation with her after giving the proposal of marriage at her 

house. She also stated that after filing the case, the accused got married with 

another girl.  She also does not know as to on what date the accused made 

proposal at her house. But at that time, she was studying in Higher Secondary 

2nd year class. 

 She denied that her family members insisted the accused to marry her 

but the accused refused to marry and to take revange, she has filed the case 

against the accused.

11. PW 2 is Sabita Deka. She is the mother of the victim. According to her, 

her daughter was loved by the accused. After that, he made proposal to marry 

her daughter. Even his family members also made proposal and used to come to 

their house. The victim and the accused used to go for sojourning. She came to 

know  from  her  daughter  that  they  maintained  physical  relationship.  But 

subsequently, the accused ceased to make relation with her daughter for which 

they  had  been  to  the  house  of  accused  with  a  proposal  for  marriage  but 

subsequently, she came to know that the accused has arranged his marriage with 

another girl for which they have lodged the case. She admitted that the accused 

used to come to her house since he is the friend of her son. He used to take 

meal at their house. According to her, the accused made physical relation with 

her daughter since 2012. She desired that if the accused made proposal to marry 

her daughter, then they would agree to it. The accused also made proposal at 

their house for which their family members had been to the house of accused. 

Her daughter got married in the year 2012 with another person.  
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12. PW 3 is Narayan Malakar. According to him, the accused is the friend of 

the elder brother of the victim and as such, he used to come to the house of 

victim. Later on, he came to know that a discussion of marriage was going on 

but the marriage was not held. However, he does not know for what matter, the 

complainant has filed the case. 



13. PW 4 is Utpal Deka. He is the elder brother of the victim. According to 

him, acused is his friend and as such, there has been relation in between the two 

families and used to come to their respective houses. His sister and accused was 

fallen in love. Having come to know, while he asked the accused about it, he 

agreed to marry his sister. Both the houses also agreed to the proposal.  The 

accused  assured  them  that  he  would  marry  his  sister  after  performing  the 

marriage  of  his  sister.  But  after  six  months,  the  accused  performed  ring 

ceremony with another girl. Having come to know about it, his sister attempted 

to commit suicide for which she was admitted in the Hospital. After that, he had 

been to the house of accused, but he failed to get him. The family members of 

the accused told him that they are not agreeable to perform marriage with his 

sister. 

 In cross, he admitted that at the time of occurrence, his sister was aged 

about 20/21 years. He also admitted that his sister and the accused were having 

in love since 2010 for which in the year 2011 made proposal to the accused to 

marry his sister and after that he has made proposal at the house of accused. 

They have also agreed to marry his sister after performing the marriage of one of 

the girl of their family. After getting information of ring ceremony of accused, he 

came to the house of accused with a proposal for marriage of his sister but the 

accused denied to marry her. He also cannot recollect from his memories as to 

whether he submitted the documents relating to treatment of his sister while she 

attempted to commit suicide. 

 14. PW 5 is Sonmoni Deka @ Kalita. She is the sister-in-law of the victim. She 

also stated that the victim and the accused were fallen in 
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love and as such the accused used to visit their house. The accused assured that 

he would marry her sister-in-law but the same was not held for which her sister-

in-law attempted to commit  suicide and accordingly she was admitted in  the 

Hospital and somehow she has saved her life. She also stated that in the year 

2009, she got married and at that time, the victim was aged about 21 years. 

Since then, she came to know about the relation in between her sister-in-law and 



the accused. 

15. PW 6 is Malati Mandal. She also knows both the parties. She also stated 

that the victim and the accused were having in love, since he used to visit the 

house of victim. But he denied to marry the victim and got martried with another 

girl. She also admitted that the relation of love affairs was in between the victim 

and the accused for a period of 6/7 years.

16. PW 7 is Chanda Chantuani.  She deposed that she knows the accused 

since he used to come to the house of the victim. One day, suddenly she came to 

know that the victim attempted to commit suicide since the accused denied to 

marry her. She also stated that the victim and the accused were having in love 

since 2009-2010. She also came to know from the victim that she made physical 

relation with the accused. 

17. PW 8 is Dr. R. Pandey. According to her, on 23.03.12, she was working as 

Assistant Professor in the Department of Forensic Medicine, GMCH. On that day, 

she  has  examined  the  victim  in  connection  with  Bharalumukh  P.S.  Case  No. 

114/12 u/s 420/376/439 IPC on being identified by Pinkumoni Deka and Sabita 

Deka. After examination, she opined that -

i) Her age is above twenty (20) years.

ii) There is evidence of sexual intercourse present on her person. 

Iii) There is no evidence of violence mark present on her person except the 

old tear.
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 She proved the Medical Report of the victim as Ext-3, Ext-3(1) and 3(2) 

are her signature.

18. PW 9 is Dimbeswar Bhuyan. He knows both the parties. He also knows 

that the victim and the accused were having in love. But he does not know for 

what  purpose,  the  victim has  initiated the case against  the accused.  But  he 

knows that both the parties got married in different places. 

19. PW 10 is Dipak Barman. He has adduced evidence in the tune of PW 9 



Dimbeswar Bhuyan. 

20. PW 11 Shymal Kr. Bania is the Investigating Officer. According to him, on 

07.06.2014,  he  was  working  in  the  Bharalumukh  P.S.  as  S.I.  of  police.  On 

03.03.12, on being received an FIR through the Court, as lodged by the victim, 

the  O/C  has  registered  the  same  and  entrusted  one  S.I.  Janardan  Roy  to 

investigate the matter. Accordingly, said SI  has conducted the investigation. He 

also had been to the place of occurrence and prepared sketch map vide Ext-4. 

The victim was also sent for recording her statement u/s 164 Cr.P.C. She was also 

sent for medical examination. Upon consequence of transfer, said SI Janardan 

Roy has handed over the case diary and accordingly on 07.06.14, the O/C has 

entrusted him to complete the investigation. Accordingly, he has collected the 

medical  report  and  upon completion  of  investigation,  laid  charge-sheet  Ext-5 

against the accused u/s 420/376/394 IPC, Ext-5(1) is his signature.

21. Now having perused the evidence on record, it appears that the version 

of the prosecution that the victim and the accused were having in love since 

2010. The accused is the friend of the elder brother of the victim. Accordingly, he 

used to come to their house. In the month of January and February, 2012, the 

accused made proposal to the victim that he will marry her and as such, both of 

them made physical 
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relationship in the month of January and February, 2012. But subsequently, they 

came to know that the accused is going to perform marriage with another girl 

and ring ceremony was held. Accordingly, the victim has filed a complaint before 

the learned CJM on 01.03.12. The prosecution has examined the victim as PW 1, 

her mother as PW 2, her elder brother as PW 4, her sister-in-law as PW 5. PW 3, 

PW 6, PW 7 are the independent witnesses whereas, PW 8 and PW 11 are the 

formal witnesses. The evidence of PW 9 and 10 have got no significance since 

they do not know as to what for the complainant has initiated the case. On the 

other hand, from the evidence of PW 3, 6, 7 and 8, it appears that they saw that  

the accused used to visit the house of victim. The victim also informed PW 6 that  

she used to make physical relation with the accused, but he subsequently denied 



to  marry  her  for  which  there  has  been  quarrel  took  place  for  one  week  in 

between them and after that the victim made an attempt to commit suicide. It  

also appears from the evidence of PW 1/victim that she was having in love with 

the accused since 2010. He made proposal to marry her. It also appears from her 

evidence that the accused is the friend of her elder brother/PW 4 and accordingly 

he used to come to their house and made proposal to marry her and the family 

members of the accused also made proposal to marry her. But from the evidence 

of her mother/PW 2, it appears that subsequently the accused ceased to make 

relation  with  her  daughter  and  accordingly  they  had  been  to  the  house  of 

accused and made proposal to marry her daughter. On the other hand, from the 

evidence of PW 4, elder brother of the victim it appears that firstly he made 

proposal to the accused and after that made the same at the house of accused 

and the family members of the accused accepted his proposal on the ground that 

after performing the marriage of their daughter, they would perform marriage 

with the victim. It appears from the evidence of PW 4 and 5 that at the time of 

occurrence, the victim was aged about 22/22 years. Though from the evidence of 

the witnesses it appears that the victim was refused to marry by the accused for 

which she attempted to commit suicide and 
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accordingly she was admitted in the Hospital. But regarding that, the prosecution 

has  not  submitted  any  document.  The  accused  made  physical  relation  with 

consent of the victim. At that time, she was aged about 20/22 years. 

22. My attention has been drawn to a decision in the case of Uday Vs. State 

of  Karnataka  reported  in  (2003)  4  SCC  46,  wherein  the  Hon'ble  Judge  has 

observed that -

 “The failure to keep the promise at a future uncertain date due to reasons 

not very clear on the evidence does not always amount to a misconception of 

fact at the inception of the act itself. In order to come within the meaning of 

misconception of fact, the fact must have an immediate relevance. The matter 

would have been different if the consent was obtained by creating a belief that 

they were already married. In such a case the consent could be said to result 

from a misconception of fact. But here the fact alleged is a promise to marry we 



do not know when. If a full-grown girl consents to the act of sexual intercourse 

on a promise of marriage and continues to indulge in such activity  until  she 

becomes pregnant it is an act of promiscuity on her part and not an act induced 

by misconception of fact. Section 90 IPC cannot be called in aid in such a case to  

pardon the act of the girl and fasten criminal liability on the other, unless the 

Court  can  be  assured  that  from the very  inception  the  accused  never  really 

intended to marry her.”

23. From the evidence of the victim/PW 1, it appears to me that she is used 

to sex with the accused for a period of 1/2 months. She is a major girl. It also 

appears nothing from her evidence that the accused cheated her with a promise 

to marry her. She has indulged such type of activity for a period of two months. 

24. So, having considered all these, I am of the view that prosecution has not 

been found able to prove its case against the 
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accused beyond all reasonable doubt and accordingly I acquit the accused from 

the purview of the charges punishable u/s 376/417 IPC on benefit of doubt and 

set him at liberty forthwith. 

25. The term of bail bond of the accused person is extended for a period of 6 

(six) months U/S 437(A) of the Cr.P.C

26. Send down the LCR together with a copy of Judgment.

Given under my hand and seal of this Court on 13th day of June, 2017.

                                                                      (Smti. P. R. Rajmedhi) 
                                                             Addl. Sessions Judge No. IV, FTC,

   Kamrup (M), Guwahati.
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APPENDIX 

1.The prosecution has examined the following 7 nos. of witnesses :- 

PW-1 = is the victim “X”/the informant, 
PW-2 = is Sabita Deka, 
PW-3 = is Narayan Malakar,
PW-4 = is Utpal Deka,
PW-5 = is Sonmoni Deka @ Kalita,
PW-6 = is Malati Mandal,
PW-7 = is Chanda Chantuani,
PW-8 = is Dr. R. Pandey, the M.O.,
PW-9 = is Dimbeswar Bhuyan,
PW-10=is Dipak Barman,
PW-11=is Shymal Kr. Bania, the I/O.

2. The prosecution has exhibited the following documents :-

Ext. -1                 = is the Complaint,  
       -1(1) to 1(4) = are the signatures of the victim “X”,
Ext. -2                 = is the statement of the victim u/s 164 Cr.P.C.,
        2(1) to 2(3) = are the signatures of the victim “X”,
Ext. -3                 = is the Medical Report,
        3(1) to 3(4) = are the signatures of Dr. R. Pandey, the M.O.,
        3(5) to 3(7) = are the signatues of Dr. R. Chaliha, the M.O.,
Ext. -4                = is the Sketch Map,
        4(1)            = is the signature of Janardan Roy, the I/O,
Ext. - 5               = is the Charge-sheet, 
         5(1)           = is the signature of Shymal Kr. Bania, the I/O.      

                                                       
             

      ( Smti. P. R. Rajmedhi) 
                                                            Addl. Sessions Judge NO. IV, FTC, 

      Kamrup (M), Guwahati.


