
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 4, FTC, 
KAMRUP : (METRO) AT GUWAHATI.

Criminal Revision No.   200  /2016  
                                   U/S 399 R/w Sec. 397 Cr P C.

Present: Smti P.R. Rajmedhi,
Additional Sessions Judge No. 4, FTC,
Kamrup(Metro) at Guwahati.

      1. M/s Amrit Kumar Patel and Sons (HUF),
          Represented by Amrit Kumar Patel, who is the Karta 
          of the Hindu Undivided Family.
      2. Shri Shivaji Patel, 
      3. Shri Amrit Kumar Patel ... Petitioner
                           Versus –

     M/s Numen Enterprises Pvt. Ltd.               .....Respondent.

Appearance- 

For the Petitioner   : Mr.  S. Agarwal, Ld. Advocate

For the Opp. Party   : Mr. N.K. Kalita, Ld. Advocate

Date of Hearing on   : 03.06.17                                                

Date of Judgment on: 17.06.17

   U   D   G   M   E   N   T

1. By  this  Revision,  I  am  going  to  dispose  of  the  petition  filed  by  the 

petitioners namely M/s Amrit Kumar Patel & Sons (HUF), Shivaji Patel and Amrit 

Kumar Patel u/s 399 read with Section 397 Cr.P.C., 1973 impugning the order 

passed by the learned JMFC, Kamrup (M), Guwahati in C.R. Case No. 2319 /15 

by dated 30.08.16.

2. The facts leading to file the revision petition may shortly be stated that 

the  accused  M/s  Amrit  Kumar  Patel  &  Sons  (Hindu  Undivided  Family)  were 

arrayed as accused in a proceeding u/s 138 N.I. Act initiated by the complainant 

before the learned CJM, Kamrup (M), Guwahati which eventually, registered the 

complaint as C.R. Case No. 1898 /12.



-2-

3. On being received the summons, the accused entered into appearance 

and was enlarged on bail. The case was fixed for substance of acquisition to be 

stated to the accused. But at this stage, the judgment of the Hon'ble Apex Court 

in the case of Dasarath Rupsingh Rathod Vs. State of Maharashtra and another 

has come into effect governing the jurisdiction of the case and accordingly, the 

case  was  returned  for  filing  before  the  appropriate  court  having  jurisdiction 

within one month. But the complainant has not taken any steps for filing the 

complaint before the appropriate court having jurisdiction to try the case and 

subsequently, has filed an application for acceptance of the case record of the 

aforesaid complaint case and to restore it to its original file by 16.07.15.

4. The application was however resulted into C.R. Case No. 2319 /15 (old 

Case No. 1898 /12). According to the complainant, he could not be able to file 

the case in  Delhi  due to the fact  that  the complainant  fell  serious ill  at  the 

relevant time. Moreover, the complainant is a company having more than one 

Director for which appropriate decision could not be taken by a single Director 

without  the  approval  of  the  Board  of  Directors  within  the  stipulated  time. 

However, the law regarding territorial jurisdiction of the case has been changed 

for which the complainant has preferred the petition for restoration of the case. 

Situated thus, the learned court below by an order dated 30.08.16 accepted the 

submission  of  the  complainant  taking  the  view  that  due  to  change  of  law 

regarding jurisdiction to try the offence u/s 138 N.I. Act, for a number of times 

within a short period of time, certain irregularities cropped up in the proceeding 

of ongoing cases for which the litigant should not be suffered and accordingly, 

the petition is allowed as submitted by the complainant.

5. Aggrieved at and dissatisfied with the order so passed by the learned 

court below, the petitioner has preferred the petition taking the grounds interalia 

that -
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I) The  impugned  order  dated  30.08.16  passed  by  the  learned  Judicial 

Magistrate, 1st Class, Kamrup (M), Guwahati in C.R. Case No. 2319 /15 is bad in 



law and facts.

ii) The  impugned  order  dated  30.08.16  has  caused  great  miscarriage  of 

justice and the same is beyond the jurisdiction of learned trial  court and this 

court becomes functus officio and as such the same is liable to be set aside and 

quashed.

Iii) The learned trial court committed manifest error in passing the impugend 

order dated 30.08.16.

iv) The learned court below failed to consider that after 9 months to fill up 

the lacuna after transfer of the said case record, they have not complied with the 

order  dated  27.11.14  and  kept  the  case  record  with  them.  The  petition  No. 

4369/15 is apparently after thought.

v) The learned trial court has failed to consider that restoration power is not 

with the learned trial court and in the said petition, statements are contradictory 

and therefore, the petition ought to have been rejected by the learned court 

below.

vi) The learned trial court failed to consider that the matter was re-registered 

and numbered as 2319 /15, in this case since no cognizance was taken by the 

learned trial  court,  therefore,  there is  no power to issue process  against  the 

accused person.

6. I have carefully perused the relevant petition, impugned order together 

with the case record of the learned court below. I have also heard the argument 

advanced by the learned counsel for both the sides. Accordingly, I proceed to 

dispose of the case on the following points for determination. 

7. Now the Point for Determination is :-

Whether the order passed by the learned Judicial Magistrate, 1st Class in 

C.R. Case No. 2319 /15 by dated 30.08.16 is sustainable both on point of law as 

well as on facts ? 
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8. Discussion, Decision and Reasons for such Decision :-

Upon  having  perused  the  entire  available  materials  on  record,  the 



following facts has been noticed -

I) The complainant/OP has filed a complaint before the learned CJM u/s 138 

N.I. Act against the accused/petitioners on 27.08.12.

ii) Accordingly, the application has been resulted into C.R. Case No. 1898 /

12. But the LCR is not found equipped with the order of the court starting from 

taking the case till returning date.

iii) However,  an  endorsement  was  made  on  the  body  of  the  complaint 

showing filing date as on 27.08.12, returning date as on 19.12.14, due to lack of 

jurisdiction and the stage of the case was offence explanation and order of return 

was made on 27.11.14. No order passed by the learned court below by dated 

27.11.14 is found available in the case record as has been received by this Court 

from the court below. 

iv) However, the complainant has not filed the case before the competent 

court within time and instead has come up with a petition bearing No. 4369 on 

22.09.15  showing  filing  of  the  petition  on  16.07.15  to  the  effect  that  the 

complainant being a company could not take appropriate decision in time for 

filing the case at Delhi without approval of the Board of Directors, since most of 

the Directors resides outside India.

v) Moreover,  the  representative  of  the  complainant  company  is  diabetic 

patient of severe condition and sugar level became high for which he could not 

move to Delhi for filing the case.

vi) However, in the meantime, an Ordinance has been passed by the Govt. of 

India dealing with the territorial jurisdiction of the case relating to N.I. Act which 

has given jurisdiction to the earlier court.

vii) The learned court below conceeding the submission of the ground as set 

forth by the complainant and restored the case to her file for disposal.

viii) The chronological history of the case depicts the following events -
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a) That the case was returned by an order dated 27.11.14 with a direction to 

file the same in Delhi within one month. 

b) But the complainant has not filed the same within time and instead has 

come up with an application before the court concerned for accepting the case 

record on 22.09.15 (filing date is shown as 16.07.15) i.e. after a lapse of about 



10 months. 

c) The  ground  so  set  up  by  the  complainant  is  also  found  very  flimsy. 

Admittedly  the  complainant  is  a  company  and  it  was  duly  filed  by  their 

representative before the court of law.

So, the plea raised by the complainant that the company could not take 

decision for filing the case in appropriate court without the approval of the Board 

of Directors is found not justifiable and tenable because approval of the Board of 

Directors in filing the complaint before the court of competent jurisdiction in the 

light of an order of a court is unwarranted. 

d) Moreover,  the  plea  of  the  sugar  level  of  the  representative  of  the 

complainant company which deter him to file the case is also not found justifiable 

in the eye of law.

e) Admittedly, the court which has passed the order for returning the case 

for filing in the appropriate court due to lack of jurisdiction has become a court of 

functus officio.

9. The Criminal Court has got no jurisdiction to review its own order in view 

of ratio of law as propounded in the case of Adalat Prasad Vs. Ruplal Jindal and 

Ors. Reported in AIR 2004 SC 4674. The same view has been reiterated by the 

Hon'ble  Apex  Court  in  the  case  of  Subramanium  Sethu  Kaman  V.  State  of 

Maharashtra and Ors., AIR 2004 SC 4711.

10. Admittedly, at the time of passing the order of returning the case record 

to the complainant, the court below has got no jurisdiction to try the case and as 

such, the court was found to have rightly returned the case to the complainant to 

file the same in appropriate court. But the
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court which passed the order has got no jurisdiction to entertain and restore the 

case after  accepting it  from the complainant  for  fresh disposal  is  without  its 

jurisdiction.

11. Having considered all these, the impugned order of the court is vitiated 

by exercise of its jurisdiction which is not vested in it and it is found abuse of the 



process of law. Accordingly, I found the impugned order suffers from illegality 

which requires interference and accordingly I do this.

O R D E R

In  the  result,  the  revision  is  allowed on  contest  by  setting  aside  the 

impugned  order  dated  30.08.16  passed  by  the  learned  JMFC,  Kamrup  (M), 

Guwahati in C.R. Case No. 2319/15.

Send back the LCR along with a copy of this order to the learned court 

below.    

Given under my hand and seal of this court on this the 17 th day of June, 

2017 at Guwahati.

Addl. Sessions Judge No. 4, FTC, 

      Kamrup (M), Guwahati.


		

