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KAMRUP (M) GUWAHATI
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    Kamrup (M) Guwahati
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      D. Nandi, S. Roy

            : for the respondent : Mr. A. Sarkar

Date of hearing : 22/5/17, 5/6/17, 13/6/17

Date of judgment : 20/6/17



JUDGMENT

1. This appeal is filed u/s 374 CrPC., by the appellant against the 

judgment and order dated 2/9/04 passed by learned Sub-Divisional  Judicial 

Magistrate No.1,  Guwahati  in CR Case No.3c/2001, whereby,  the appellant 

was convicted and sentenced u/s 138 of Negotiable Instruments Act to pay fine 

of  Rs.5,000/-  in  default  simple  imprisonment  for  three  months  and  further 

direction to pay compensation of Rs.48,768/- only. 

2. The case of the appellant briefly is that upon complaint lodged 

by the respondent against the appellant, the CR Case No.3c/01 was registered 

in the court of learned Chief Judicial Magistrate, Kamrup (M) 
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Guwahati. Accordingly, the case was transferred to the learned trial court for 

trial. The respondent as the complainant stated that the appellant took delivery 

of goods of one consignment bearing no.428314 dated 23/7/98 booked from 

Bhiwandi to Guwahati  from the complainant /  respondent without submitting 

consignee copy by giving security for the said consignment and accordingly, 

the appellant furnished security for the said consignment in order to clear up 

his  dues.  The appellant  issued the  cheque no.960050 dated 6/10/2000 for 

Rs.24,384/- drawn on State Bank of India, Fancybazar branch, Guwahati  in 

favour of the respondent/ complainant as security. The respondent presented 

the  cheque  with  the  Federal  Bank  fancybazar  branch  for  clearance  on 

16/10/2000 but on 18/10/2000, the banker informed that the said cheque was 

dishonoured on the ground of “refer to drawer”. Thereafter on request of the 



appellant,  the said cheque was again presented for clearance on 6/11/2000 

and the same was again dishonoured on the ground of “account closed” which 

was informed to the respondent on 6/11/2000 by the banker. 

3. Thereafter, the respondent issued notice through the engaged 

lawyer on 10/11/2000 with registered A/D to the appellant, demanding payment 

of the said cheque. However, the said notice was refused by the appellant on 

21/11/2000 and inspite of the notice, the appellant did not make payment within 

15 days of the notice. Accordingly, the respondent filed the above noted case 

against the appellant. 

4. During the trial,  the respondent examined two witnesses and 

produced  certain  documents  while  the  appellant  examined  one  witness. 

Learned trial court after hearing the parties, passed the impugned judgment 

and order against the appellant imposing the punishment as stated above. 

5. Being highly aggrieved by and dissatisfied with the impugned 

judgment  and  order,  the  appellant  preferred  this  present  appeal  amongst 

others  on  the  grounds  as  recorded  in  the  memo  of  appeal.  The  grounds 

particularly are that learned trial court misread and misinterpreted the evidence 

on record and upon erroreos view of the matter and being misconceived the 

entire  facts  and circumstances of  the case,  came to  a  conclusion  that  the 

appellant  is  liable to pay the claimed amount  as mentioned in  the Ext.2 in 

double and that the prosecution failed to establish the ingredients u/s 138 of 

Negotiable Instruments Act (hereinafter referred 
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as the NI Act) and to  prove the case beyond all reasonable doubt and as such,  

the appellant was acquitted as he had no liability to pay any debt and that the 

respondent admitted that the cheque was given by the appellant as security for 

taking delivery of consignment no.428314 dated 23/7/98 without submitting the 

consignee copy and as such, the cheque was issued not to discharge any debt 

or liability and that the respondent having not entitled to value of the goods 

covered by the aforesaid consignment note but is entitled to freight charge only 

for transportation of the goods and the appellant having paid the said freight 

charge vide Ext.A – money receipt dated 13/8/98, learned trial court ought to 

have  disbelieved  the  prosecution  case   and  that  there  having  been  clear 

admission on the part of PW1 during the cross-examination to the effect that it 

is not a fact that the accused no.2/ appellant had issued the cheque and it is 

not a fact that the accused no.2/ appellant had signed the cheque, the learned 

trial  court  should have held that  the appellant  is  not  liable  for  any  debt  or  

liability as alleged by the complainant and that the appellant having paid the 

freight  charge  vide  Ext.-A  and  there  having  been  no  further  liability,  the 

question  of  issuing  cheque  no.960050  dated  6/10/2000  for  Rs.24,384/-  in 

respect  of  the  consignment  no.42831 dated 23/7/98 which was arrieved at 

Guwahati on 6/8/98 as transpires from Ext-A and the prosecution having failed 

to establish any nexus of the cheque with the said consignment and the goods, 

the learned trial court ought to have disbelieved the prosecution story and that 

the complainant failed to prove the signature of the appellant in the cheque, it  

ought have been sent for expert opinion and as such, the impugned judgment 

and order is liable to be set aside and reversed.   



6. I  have  heard  learned  counsel  for  the  appellant  and  the 

respondent and perused the various decisions submitted in the case alongwith 

the impugned judgment and order as well as, the relevant record.

POINT FOR DETERMINATION :

7. The point to be determined in the appeal is that whether the 

learned trial court committed error of law as well as, in facts while passing the 

impugned judgment and order ;

DECISION AND REASON THEREFORE :

8. This is a case which was filed u/s 138 of NI Act for dishonoured 
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of  the  cheque  allegedly  issued  by  the  appellant.  Learned  counsel  for  the 

appellant submitted that PW1 had no knowledge of the case inasmuch as, he 

had no power of  attorney for  the case and there was no expert  opinion to 

compare the signature of the cheque in question. He submitted that there was 

no prove of service of statutory notice to the appellant and the respondent was 

totally failed to prove that the cheque was issued by the appellant and it was 

issued to discharge any debt or liabilty . He submitted that PW1 was not duly 

authorised to depose in the case and as such his evidence is not admissible in 

the case. 

9. Per contra, learned counsel for the respondent submitted that 

PW1 Alok Dugar is the manager of the respondent company and he was duly 



authorised by Director  of  the company and as such,  no further authority  is 

necessary  for  PW1 to  depose in  the  caseand therefore,  learned trial  court 

rightly passed the impugned judgment after having found that the case was 

duly proved against the appellant and there is no need for interference.  

10. From the record, it  appears that the respondent adduced the 

evidence of PW2 who is bank official to prove the banking transaction between 

the sides. He proved that the cheque in question, was issued to the appellant 

by his bank. He stated that the appellant maintained his bank account with his 

bank. Regarding bank account, the appellant in his statement u/s 313 CrPC., 

did  not  deny  it  however,  he  denied  to  have  issued  the  cheque.  From the 

evidence of PW2, it is duly proved that the signature in the cheque belongs to 

the appellant. PW2 being a bank official, can prove the signature of a customer 

as it is his ruetine duty and such evidence cannot be disbelieved. Thus from 

the evidence of PW2, it is clear that the cheque in question, was issued by the 

appellant for Rs.24,384/- which was drawn on the bank of PW2. In that case, 

expert opinion for camparing the signature of the appellant is not required. 

11. The  appellant  admitted  in  his  evidence  that  he  had  a  bank 

account with the bank of PW2. But he denied to have issued any cheque in 

favour of the respondent. DW1 admitted that he was not operating the said 

bank account since 1997 and in  the cross-examination,  DW1 admitted that 

since  he  closed  his  bank  account,  the  cheque  was  returned  unpaid.  PW2 

supported  the same and stated that when the cheque was deposited, the said 

account was closed. The closure of bank account after issue of cheque 
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amounts to dishonour of the cheque. Apparently,  there is no daubt that the 

cheque in question, was issued by the appellant under his signature drawn on 

the bank of PW2 which was dishonoured. 

12. The evidence of DW1 shows that he did not receive any notice 

from the complainant/ respondent.  In the cross-examination, DW1 narrated his 

address.  On  perusal  of  the  same  with  the  address  mentioned  by  the 

respondent  is found to be similar where the legal notice was stated to be sent  

by registered post. In the evidence, PW1 stated that the said notice sent vide 

Ext.8 and 9 were returned with the postel department endorsement 'refused' on 

21/11/2000.  Since it appears that the notice vide Ext.5 was sent to correct 

address of the appellant, it is duty of the appellant to prove otherwise, that it  

was not served upon him to escape from the drawing statutory presumption 

that the notice was not served upon him. But  it  appears that  there was no 

attempt to prove the same except denial which is not sufficient for the appellant 

to escape from such presumption. Therefore, learned trial court rightly held it 

as served. No other view is plausible. 

13. DW1 in  his  evidence,  accepted the plea of  the complainant/ 

respondent  that  he  brought  goods  through  the  complainant  company  vide 

consignment note no.428314. PW1 claimed that the cheque vide Ext.2 was 

issued  in  discharge  of  liability  towards  payment  of  goods  taken  from  the 

complainant company which was booked from Diwandi to Guwahati through 

their transport company and since the goods were taken without producing the 

consignee note, the cheque was issued by the appellant. No any evidence is 



adduced by the appellant to show that the appellant had no any liability or debt 

towards issue of the cheque to rebut the statutory presumption. Mere denial in 

the evidence of DW1 is not sufficient to hold that there was no debt or liability 

of  the appellant  to  the respondent  for  issuing the cheque,  as  such type of 

cheque  normally  is  not  issued  for  any  other  purpose  but  for  payment  of 

something. Hence there is no bar to draw the presumption that the cheque was 

issued by the appellant in discharge of debt or liability to the respondent. The 

plea of issuing the cheque for security purpose of the appellant under facts and 

circumstances of the case, does not hold water to releive him from the drawing 

the adverse presumption drawn against him towards existence of a debt or 

liability of the respondent. 

. In the evidence the appellant as DW1, never disputed the 
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identity of PW1 as manager. Neither Ext.1 which is the authority letter issued 

by a Director of the complainant company for PW1 to depose in the case is 

disputed. But it  is stated that Ext.1 does not authorise to file the case. It is  

correct to say that no resolution of board of directors in connection with Ext.1 is 

furnished in the case. Neither there is any power of attorney executed in favour 

of PW1 to depose in the case. Normally, a company being a juristic person, is 

ran by its board of directors. If a director issued the Ext.1, it would mean that  

the board authorised PW1 to depose in the case. No other view is plausible 

therefrom. Hence the dispute raised by the appellant has no legal force to find 

out any lecuna. After perusal of the entire evidence on record, it appears that 



the  respondent  was  able  to  prove  the  case  against  the  appellant  properly 

without  any  legal  deficiency  u/s  138  NI  Act.  Hence  there  is  no  need  to 

interefere with the findings of learned trial court. In view of that the petition filed 

u/s  391  CrPC  by  the  respondent  does  not  carry  any  importance  for 

consideration.

. In the result,  it  is  found that  there is no merit  in the appeal. 

Accordingly, it is dismissed. The impugned judgment and order is upheld. Send 

back the case record to learned trial court immediately. 

16. Given under the hand and seal of this court on this 20th day of 

June, 2017. 

Dictated and corrected by :

Shri C. Das,

Addl. Sessions Judge No.1           Addl. Sessions Judge No.1

   Kamrup (M) Guwahati Kamrup (M) Guwahati


