
IN THE COURT OF THE ADDIONAL  SESSIONS JUDGE NO. 4, FTC: 
                   KAMRUP (M) : GUWAHATI.

PRESENT :- Smti. P.R. Rajmedhi, A.J.S.,
                      Addl. Sessions Judge No. 
                      Kamrup (Metro), Guwahati.

                           Criminal Appeal No. 51/2016

              U/s 374 R/w S. 382 Cr.P.C.

Shri Anil Agarwal...........    Accused/Appellant.

                  - Vs-             

      ASOMI,
Represented by its Sr. Executive Mr. Ganesh Deka

 .....Complainant/Respondent.
                                                                                                   
Appearance

Mr. R. De -  Ld. Advocate for the Appellant.

           -And -

   Mr. M. Sarma  - Ld. Advocate for the Respondent.

Date of Argument :  08.06.17.

Date of Judgment :  21.06.17.

                                                J U D G M E N T

1. This appeal is directed against the judgment and order passed by the 

learned Judicial Magistrate, 1st class, Kamrup (M) in Complaint Case No. 1553 /12 

by dated 29.02.16 whereby the learned court below has convicted the accused 

u/s 138 N.I. Act and sentened him to undergo S.I. for 2 months and also to pay 

compensation of Rs. 80,000/- in default S.I. for another 2 months. 

2. The  facts  leading  to  file  the  appeal  may  shortly  be  stated  that  the 

Appellant (hereinafter referred to be as Accused) was arrayed as an accused in a 

case filed by Respondent (hereinafter referred to be as Complainant) u/s 138 N.I. 

Act with the allegation that the accused obtained a loan from the Complainat 

Society but accused was a
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habitual defaulter in payment of the loan for which several 'tagidas' had been 

given to him. Finally, the accused has issued a cheque bearing No. 975735 dated 

25.05.12 for an amount of Rs. 57,500/- to the complainant. But the same was 

dishonoured due to 'fund insufficient' in the account of the accused on 29.05.12.

Situated thus, the complainant has filed the case against the accused.

3. Accordingly, a regular trial was held in the court of the learned Judicial 

Magistrate, 1st Class, and after having completed a full dressed trial, the learned 

court below has convicted the accused, as stated above.

4. Feeling  aggrieved at  and  dissatisfied  with  the  judgment  and  order  so 

passed  by  the  learned  court  below,  the  accused/appellant  has  preferred  the 

appeal on the following amongst other grounds -

i) The learned court below has committed manifest error of law as well as 

facts in convicting the accused.

ii) The learned trial court failed to appreciate the fact that the complainant 

failed to prove his case to the existence of a legally enforceable debt or liability 

which is the basic prerequisite for initiation of a complaint under the provisions of 

the Negotiable Instruments Act, 1881.

iii) The learned court below failed to appreciate the evidence of PW 1 who 

deposed that  the cheque  in  question was in  discharge of  the liability  of  the 

payment of the loan but failed to exhibit the agreement and the Statement of 

Accounts to prove the debt.

iv) The learned trial court failed to consider that the documents exhibited by 

the complainant does not show that an amount of Rs. 57,500/- was legally due 

to the complainant and as such, there was no question on part of the accused to 

issue the cheque amounting to Rs. 57,500/- in favour of the complainant when 

there was no subsisting liability of that amount.
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v) The the learned trial court failed to distinguish between presumption of 

law and presumption of fact which describes provisions by which a court “may 

presume” a certain state of affairs. The learned court failed to appreciate that a 



presumption may get displaced by the prosecution evidence on record itself and 

that when a presumption of fact is raised, the liability of the accused is treated to 

have been discharged if the explanation offered by the accused is reasonable or 

probable. The basic requsiite for invoking presumption under Section 139 of the 

Act is that the prosecution is required to prove that the liability of the nature 

existed, the liability was of the accused and lastly that the cheque was given 

towards that liability. 

5. I  have carefully  perused the Memo of Appeal,  the case record of  the 

learned court below, impugned judgment and order, evidence on record, both 

oral and documentary. I have also heard the arguments advanced by the learned 

counsel for both the side. 

6. Now Point for Determination   :-   

Whether  the  judgment  and  order  passed  by  the  learned  Judicial 

Megistrate 1st Class, Kamrup (M), Guwahati in Complaint  Case No. 1553 /12 by 

dated 29.02.16 is sustainable both on point of law as well as facts ?

7. Discussion, Decision and Reasons for such Decision   :-   

Admittedly,  the  complainant  society  has  examined  one  witness  and 

submitted some documents. But the accused has adduced none. However, the 

statement of the accused was recorded u/s 313 Cr.P.C. 

8. In a case u/s 138 N.I. Act, contains the following ingredients -

i) That there is a legally enforceable debt.

ii) That  the cheque was drawn from the account  of  the accused in  due 

discharge in whole or in part of a debt or other liability which supposes a legally 

enforceable debt.
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Iii) The cheque so  issued has been returned due to  reason of  dishonour 

including insufficient fund. 

9. On these touch stone of the case, let me examine the existence of the 



aforesaid  ingredients  in  order  to  show  that  a  case  has  been  satisfactorily 

established u/s 138 N.I. Act, 1881.

The learned court below while deciding the case has formulated the Point 

i.e.  -

Whether the accused had issued Ext-2 cheque bearing No., 975735 to 

repay the loan amount as alleged ?

10. This point however, as I found, has more or less touched the ingredients 

No. 1 and 2 of Section 138 of N.I. Act.

11. The learned court below while discussing this point, observed that the 

accused himself  has admitted that he took the loan of Rs. 57,000/- from the 

complainant and as such, there is no dispute in between the parties. The version 

of the defence is that the accused has repaid the amount to the complainant and 

that Ext-2 cheque was not issued to discharge any debt or liability. Rather it was 

issued as blank and security at the time of taking the loan amount. The learned 

court below however culled out the decision of the Hon'ble Apex Court in the 

case of Hiten P. Dalal Vs. Badrinath Banerjee wherein it was held that -

“Mere plausible explanation given by the accused is not enough to rebut 

the presumption and the accused has to necessarily disprove the prosecution 

case by leading cogent evidence that he had no debt or liability to issue the said 

cheque.”

Accordingly, the accused has failed to prove the same by adducing cogent 

evidence. Rather, he has admitted the taking of loan amount of Rs. 57,000/- and 

on this count alone, the learned court below has decided this point in favour of 

the complainant. 

-5-

12. Now I  am to  see  whether  the  finding  of  the  learned  court  below in 

deciding this issue in favour of the complainant is legally justifiable or sustainable 

in the eye of law. 

The Hon'ble Apex Court in the case of Rangappa Vs. Sri Mohan, reported 



in (2010) 11 SCC 441, has held that -

“Once  issuance  of  cheque  and  signature  thereon  are  admitted, 

presumption of a legally enforceable debt in favour of the holder of the cheque 

arises. It is for the accused to rebut the said presumption, though accused need 

not adduce his own evidence and can rely upon the material submitted by the 

complainant. However, mere statement of the accused may not be sufficient to 

rebut the said presumption. A post dated cheque is a well recognised mode of 

payment.”

13. On  this  backdrop  of  the  decision  of  the  Hon'ble  Apex  Court,  let  me 

examine  the  case  in  hand  to  ascertain  whether  the  presumption  of  legally 

enforceable debt in favour of the holder of the cheque has arisen or not and 

whether the statement made by the accused through the cross-examination of 

the complainant is a mere statement which is fount not sufficient to rebut the 

presumption. 

The complainant is a society represented by its Sr. Executive has filed the 

complaint  with  the  allegation  that  the  accused  obtained  loan  from  the 

complainant on the terms and conditions as agreed in between the accused and 

the complainant. The accused was a habitual defaulter in repayment of the loan 

amount and had to make several demands to the accused to repay the amount 

together  with  the  service  charge.  Accordingly,  the  accused  issued  a  cheque 

bearing  No.  975375  dated  25.05.12  for  an  amount  of  Rs.  57,500/-  to  the 

complainant.  But  the  said  cheque  was  dishonoured  by  the  bank  of  the 

complainant on 29.05.12 and hence this case was filed.

14. From the averment of the complainant, it appears nothing as to when the 

loan amount was given to the accused and how much amount was given to the 

accused and what are the terms and
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conditions that governs both the parties. Also there is nothing to show as to how 

the complainant has come to a definite conclusion that the accused is a habitual 

defaulter in repayment of the loan.



15. On the other hand, the accused in his statement made u/s 313 Cr.P.C. has 

categorically stated that he took the loan of Rs. 57,000/- but he has already paid 

the amount to the complainant. The cheque in question was given by him as 

security and blank at the time of taking the loan amount. 

The PW 1,  the representative  of  the complainant  has admitted in  his 

evidence that in the complaint that he has not mentioned the loan amount and 

date of giving the loan to the accused. He has not mentioned as to when and 

how much amount was taken by the accused as loan from the complainant. 

He admitted that 'Asomi' is a registered society and he has not submitted 

the Articles of Association of Asomi to show that there is a provision to grant 

loan. He has not submitted any statement of account. He further admitted that at 

the time of providing the loan, they took I. D. proof, address proof, trade licence 

and one blank cheque, from the person seeking the loan. He admitted that the 

Ext-2 is the said blank cheque which was taken by the complainant Asomi from 

the accused at the time of providing the loan. 

He further admitted that other particulars of the said cheque was filled up 

by the complainant except the signatrue of the accused. They have taken the 

blank cheque at the time of providing loan as security. 

16. Now from having perused the evidence of the PW 1, it appears palpably 

clear that at the time of  providing loan to the accused, the complainant has 

obtained the I. D. proof, address proof and one blank cheque which is meant for 

security. It is admitted by the accused that he has given a blank cheque signed 

by  him  at  the  time  of  taking  the  loan  as  security  and  not  for  making  any 

payment. Admittedly, the
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complainant is silent as to when and how much amount was given as loan to the 

accused. There was no Statement of Account. 

It is further plea of the accused that he has already paid the amount, but 

the complainant with an ulterior motive, has filed the case on the basis of the 

blank cheque given by him as security. So, he is going to be taxed doubly.

17. I have also perused the documents so submitted by the complainant such 



as Resolution authorising  the Sr.  Executive  Mr.  Ganesh Deka to  file  the  case 

representing  the  Society  and  the  cheque  in  questin  vide  Ext-2,  Bank  Return 

Memo together with the Notice u/s 138 N.I. Act.

18. The documents so submitted by the complainant in support of its case is 

found not sufficient to hold the view that there is a legally enforceable debt and 

the cheque was drawn from the account of the accused for discharge of any debt 

or liability which presuppose a legally enforceable debt.

So, the finding of the learned court below is found perverse and does not 

born out of record which requires interference from this court. 

 

O R D E R

In the result, the appeal is allowed on contest and in consequence the 

judgment and order passed by the learned court below in Complaint Case No. 

1553/12 by dated 29.02.16 is set aside.

Accordingly,  the  accused  is  acquitted  from  the  purview  of  charge 

punishable u/s 138 N.I. Act and set him at liberty forthwith.

Send down the LCR to the learned Court below along with a copy of the 

judgment.  

Given under my hand and seal of this court, on the 21st day of June, 2017 

at Guwahati.

(Smti P.R. Rajmedhi) 
                         Addl. Sessions Judge No. 4, FTC,  

               Kamrup(Metro), Guwahati. 


