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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS: KAMRUP (M)

                          G.R. No. 8262/15 U/S 448/354-A/323/294 of IPC

                                               State

                                               -Vs-

                                         Md. Mainul Haque Ahmed

                                         S/O- Late Pyaruddin Ahmed

                                         R/O- Solmari, W/NO. 8

                                         P.S.- Rangia, District- Kamrup (Assam)

                                                              …………… Accused

        

               Present: Shri Nayan Jyoti Choudhury, A.J.S.

               For the State: Mr. K. Talukdar....Learned APP

               For accused: Mr. A. K. Azad...Learned advocate

               Date of Evidence: 15-03-16, 22-06-16, 24-08-16

               Date of argument: 07-06-17

               Date of judgment:  21-06-17

                               

                                   J U D G M E N T

1.Brief fact of the case:- 

2.  The  case  of  the  prosecution  in  brief  as  alleged  in  the  F.I.R  filed  by  the 
informant  before  the  Jalukbari  P.S,  Guwahati,  Kamrup(M)  is  that  she  was  a 
tenant in the house of one Kameshwar Deka at Pub-Nijarapur, Jalukbari. She has 
stated that the incident took place on 31.07.2015 at around 9-9.15am when she 
was getting ready for her office, then the accused Mainul Hoque Ahmed (Dulu), 
S/O Late Pyaruddin Ahmed of  Solmari,  ward no. 8, Rangiya,  along with one 
unknown person had forcefully entered into her room and attempted to assault 
her sexually, but on being obstructed, the accused assaulted her physically due 
to which the informant sustained injury in her ear and thereafter, the accused 
fled away by locking the door from outside. She has also stated that the accused 
maligned her character by spreading rumors among the neighbors by uttering 
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against  her  in  slang language. She has further  stated that  the accused also 
threatened her brother to kill him. Thus, the case. The FIR was registered as 
Jalukbari  P.S.  case  No.  587/15  u/s  448/354-A/325/294/34  of  IPC.  After 
investigation police submitted the charge sheet u/s 448/354-A/323/294 of IPC 
against  the  accused  person  above  named.  The  accused  person  made  his 
appearance and copies of the relevant documents were furnished to the accused 
person. Upon hearing both the parties and perusing the documents on record, 
prima  facie,  sufficient  materials  were found against  the accused person and 
therefore,  charges  were  framed against  the  accused  person  of  offences  u/s 
448/354-A/323/294 I.P.C, particulars of which were read over and explained to 
him,  to  which  he  pleaded  not  guilty  and  claimed  to  be  tried.  Prosecution 
examined 5 witnesses and exhibited some documents.  The statement of  the 
accused  person  was  recorded  U/S  313  of  Cr.P.C.  wherein  he  denied  the 
prosecution case. The accused has not adduced any defence witness.

3. Points for determination:

(a) Whether on 31.07.2015 at around 9-9.15am the accused person committed 
house-trespass by entering into the room of the informant where she is a tenant 
in the house of one Kameshwar Deka at Pub-Nijarapur, Jalukbari, with intent to 
commit an offence or to intimidate, insult or annoy the informant and thereby 
committed an offence punishable u/s 448 of I.P.C?

(b) Whether the accused person on the same date, place and time committed 
any  physical  contact  and  advances  involving  unwelcome  and  explicit  sexual 
overtures,  or  showed any  pornography  against  the will  of  the  informant,  or 
demanded or  requested for  sexual  favors  or  made sexually  colored  remarks 
towards the informant and thereby committed an offence of sexual harassment 
punishable u/s 354A of I.P.C?

(c) Whether the accused person on the same date, place and time did any act 
with  the  intention  of  thereby  causing  hurt  to  the  informant,  or  with  the 
knowledge that he is likely thereby to cause hurt to the informant and thereby 
committed an offence punishable u/s 323 of I.P.C?

(d)  Whether  the  accused  person  on the  same date,  place  and  time to  the 
annoyance  of  the  informant,  did  any  obscene  act  or  recited  or  uttered  any 
obscene song or words, in or near any public place, and thereby committed an 
offence punishable u/s 294 of I.P.C

4.  I  have  carefully  gone  through  the  case  record  and  perused  the  entire 
evidence on record both oral and documentary. I have heard the arguments and 
the  submissions  made  by  the  learned  advocates  for  the  prosecution  and 
defence.

5. Discussion of evidence, decisions and reasons thereof: 
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6. The learned A.P.P. appearing for the state has fairly submitted that there are 
sufficient evidence in support of the prosecution case. On the other hand the 
learned advocate for the accused person have submitted and argued that none 
of the prosecution witnesses have supported the prosecution case and there is 
no evidence to show that the accused person was involved with the alleged 
offence. The learned advocate for the accused person has further submitted that 
the  prosecution  has  miserably  failed  to  prove  the  case  against  the  accused 
person  as  alleged  beyond  all  reasonable  doubt  and  the  accused  person  is 
entitled to get acquitted from the charges leveled against him.

7. I have given my sincere consideration on the entire evidence on records. Now 
let us see how far the prosecution has been able to bring home the charges 
against the accused persons on the basis of material available on record.  The 
informant was examined as PW1. She deposed that in her examination-in-chief 
that  on  31.07.2015  at  about  9.15am,while  inside  her  room,  when  she  was 
getting ready for her office then she heard a knock on the door and asked as to 
who was there at the door. She has further stated that no reply was made, 
rather the knocking was increased. Further, she has stated that on opening the 
door she had witnessed the accused along with an unknown person. She has 
deposed that the accused had said ‘o toi eyate aso…’ (oh! You are here…) and 
forcefully  entered  her  room.  She  has further  deposed that  the  accused had 
pushed her on to the bed and tried to sexually assault  her. Further, she has 
deposed that on obstructing the accused, he (the accused) had assaulted her by 
beating  up  with  hands and closed  the  door.  She  has  stated  that  when she 
started crying, the other person with the accused asked as to what is he (the 
accused) doing and had pulled him (the accused) and saved her. She has also 
stated that her right ear was wounded. She has further stated that while she 
was crying, the accused had locked the door from outside and escaped through 
the road by uttering obscene words against her. She has stated that she had 
come out of another door and by jumping off the veranda had unlocked the 
door (the one locked by the accused from outside) and had seen the accused 
fleeing away. She has further stated that she was bleeding from her ear. Further,  
she has stated that people had gathered and they asked her to go to the police 
station.  She  has  deposed  that  she  went  to  the  police  station  along  with  a 
neighbor  namely  Naba  Baishya  and  had  lodged  the  F.I.R.  She  has  further 
deposed that police had taken her to Ayurvedic Govt. Hospital for treatment. She 
has identified Ext.1 to be the F.I.R and Ext. 1(1) to be her signature thereon. 
Further, she has stated that the accused had also tortured her physically and 
mentally earlier. She has deposed that the accused was a friend of her elder 
brother. She has further deposed that the accused would not let her get married 
and that he had ruined her marriage thrice. Further, she has deposed that in the 
year 2014 the accused had fled away by taking my school certificate, golden 
chain,  bangles  etc.  from her box at  her  earlier  rented house,  which he had 
returned after much request. During her cross-examination, PW2 has stated that 
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she has been knowing the accused for 6-7 years now through her elder brother. 
She has stated that her father died in 2003. She has denied the suggestion that 
after the expiry of her father the accused had been by her side and helped her  
during tough times. She has further stated that on 29.7.2015 she had lodged a 
case  against  the  accused  before  the  Assam  State  Commission  for  women. 
Further, she has stated that in the said case she had mentioned the accused to 
be her and her brother’s guardian. She has also deposed that on 26.5.2011 she 
got married to Yakub Ali of Rangiya, where Mainul Hoque (the accused) was 
present  as  a  guardian.  She  has  further  deposed  that  she  is  not  in  a  wife-
husband relationship with Yakub Ali. Further, she has deposed that on 11.2.2014 
when she underwent cist operation at the H.M. Hospital, Hatigaon, the accused 
had signed the papers as her guardian. She has agreed to the suggestion that 
the accused had helped her  in different  works on a few occasions.  She has 
stated  that  she  knows  Jahid  Iqbal  whom she  has  adopted  as  her  younger 
brother. She has also stated that at the time of incident Jahid Iqbal was inside 
the boundary of her house. She has denied the suggestion that she is in love 
with Jahid Iqbal and that she has filed a false case because the accused had 
objected to that extent. She has also denied the suggestion that the accused 
had not come to her house and that he had not assaulted her sexually and 
physically.  She  has  further  denied  the  suggestion  that  the  accused  had  not 
uttered obscene words against her. She has stated that she does not know the 
names of the persons before whom the accused had uttered obscene words 
against her. She has further stated that she had stated before the police that the 
accused used to torture her earlier also. 8. The PW 2 Subhash Deka deposed 
that he did not know the informant but knew the accused with whom he worked 
in the same company. PW 1 deposed that in 2011 he received one telephone call 
from his office that the DI vehicle of his office was taken by the police to police 
station so he would have to go to police station. The PW 2 went to Dispur police  
station and came to know from police that that vehicle hit one electric post near 
Medical.  Police took the name and address of PW 2. PW 2 deposed that he 
forgot if police took his signature on any paper. PW 2 deposed that he forgot the 
registration number of the vehicle. PW 2 deposed that as per his knowledge the 
accident was not caused due to the negligence of the accused since the light 
post  was  in  the  middle  of  the  road  and  the  accident  took  place  when  the 
accused was giving passage to other vehicle. PW 2 deposed that he had not 
seen the accident.    

8.  PW1,  Md.  Jahid  Iqbal,  has  deposed  in  his  examination-in-chief  that  the 
informant is his distantly related elder sister. He has stated that he knows the 
accused. He has further stated that the incident took place on 30.07.2015 when 
he  was  heading  for  his  college  at  Kharupetia  and  had  reached  Sipajhar  at 
around  9.30am.  He  has  deposed  that  he  had  got  a  phone  call  from  the 
informant who informed him by crying that the accused had assaulted her. He 
has further deposed that  on having enquired, the informant replied that  the 
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accused had knocked the door and assaulted her as soon as she opened the 
door. Further,  he has deposed that the informant had told her that she was 
bleeding from her ear and that he (PW1) should come and take her to doctor. 
He has also stated that  he had taken leave by making a phone call  to  the 
Principal of his college and thereafter, asked the informant to reach the Jalukbari 
police station (P.S) and he too reached the P.S. He has stated that on reaching 
the P.S he had made a call to the informant who said she was in hospital and 
asked him (PW1) to wait  for  her  at  the P.S.  He has further  stated that  the 
informant was sent to hospital from the P.S. Further, he has stated that one Laba 
Baishya also came along with the informant to the P.S and thereafter all three of  
them went to the house of informant. He has also stated that on the same day 
in the evening police had come to the informant’s house and interrogated. He 
has deposed that he knows the accused to be the elder brother of the informant 
as the accused was introduced to him (PW1) by the informant as such. During 
his cross-examination PW1 has stated that he was a tenant under the informant 
and the house of  Laba Baishya was nearby. He has stated that  he was not 
present at the place of occurrence when the incident took place and had not 
witnessed the incident and that he has stated about the incident only having 
heard about the same. He has stated that he had seen bandage on the ear of 
the informant. He has denied the suggestion that he has deposed falsely about 
the fact that informant was sent to the hospital for treatment. He has stated that 
he is not aware if the accused had assaulted the informant as he has deposed 
what he had heard from the informant.

9. PW3, Alaka Baishya, has stated in her examination-in-chief that she is a co-
tenant with the informant. She has stated that she does not know the accused. 
She has further stated that the incident took place 2-3 months back at about 
8am.  Further,  she  has stated  that  she  uses  to  go  out  leaving  her  room by 
6.30am. She has deposed that only at 12 noon when she had come back to her 
house then she came to know that somebody had assaulted the informant by 
coming into her house and she had seen blood in the right ear of the informant 
and the ear ring of the informant was broken. During her cross-examination 
PW3 has stated that she had not witnessed the incident. 

10.  PW4,  Laba  Baishya,  has  stated  in  his  examination-in-chief  that  he  had 
witnessed the accused from his back on the date of incident. He has stated that  
he does not remember the date of incident and he was sleeping at the time of 
incident.  He  has  further  stated  that  he  stays  nearby  the  informant  and  on 
hearing the hue and cry he had come out. Further, he has stated that the door 
of  the  house  of  the  informant  was  closed  and  on  knocking  the  door  the 
informant had opened it. He has stated that he saw the informant crying and on 
having asked, she (the informant) replied that a person had assaulted her, after 
which he (PW4) he looked towards the road and saw that  the accused was 
going by the road uttering something. Further, he has stated that he saw the 
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right ear of the informant which was bleeding and the ear ring was missing. He 
has deposed that the informant had asked him to take her to the police station 
and  he  did  accordingly,  where  the  informant  lodged  the  F.I.R.  He  has  also 
deposed  that  police  did  not  get  her  examined  medically.  During  his  cross-
examination PW4 has stated that he had seen the door locked from inside. He 
has also stated that he had seen the accused from the back but cannot identify 
him. He has further stated that he has deposed in the court as heard from the 
informant.

11. PW5, Pawan Kalita, I/O of the instant case, has stated in his examination-in-
chief that on 31.07.2015 he was in-charge of the Jalukbari Outpost, when the 
informant  had  lodged  an  F.I.R,  which  was  registered  and  forwarded  to  the 
Jalukbari  Police  Station,  and  he  was  given  the  responsibility  by  the  O/C  to 
investigate into the F.I.R so lodged. He has further stated that on the same day 
at 11.30am he had visited the place of occurrence at Pub-Nizarapar and draw 
the sketch map and recorded statements of the witnesses, but did not find the 
accused Mainul Hoque Ahmed. He has stated that he got the victim medically 
examined and collected the medical report. He has further stated that he had 
collected the mobile no. of the accused and made a call to him and asked him to  
appear in the police station. He has deposed that on 03.08.2015 the accused 
had  appeared  in  the  police  station.  He  has  further  deposed  that  he  had 
interrogated the accused and arrested him and thereafter, released him on bail.  
Further,  he has deposed that  on 30.08.2015 he had submitted charge sheet 
against the accused u/s 448/354-A/323/294 of the I.P.C. He has identified Ext.2 
to be the charge sheet, Ext. 2(1), 2(2) to be his signature. During his cross-
examination, PW5 has stated that he had interrogated the co-tenants of the 
informant and also the younger brother of the informant. He has further stated 
that the younger brother of the informant Jahid Iqbal stayed in the room next to 
that of the informant. Further, he has stated that Jahid Iqbal was not present at 
the time of incident.

12.  First  of  all,  with  respect  to  the  offence  alleged  u/s  448  of  I.P.C,  the 
prosecution  has  to  prove  –  1)  entry  of  the  accused  into  the  room  of  the 
informant and 2) that such entry was made with intent to commit an offence or 
to intimidate, insult or annoy the informant. To start with, I cannot consider the 
evidence  of  PW1  while  determining  the  current  issue  in  hand  because  as 
deposed  by  himself  and  further  exposed  by  the  defence  during  cross-
examination of PW1, that he was not present at the place of occurrence when 
the incident took place and that he had not witnessed the incident and also that 
he has stated about the incident only after having heard about the same from 
the informant. Similar is the case with PW3, the co-tenant with the informant, 
who has deposed in her examination-in-chief itself that only at 12 noon, on the 
day of incident, when she had come back to her house then she came to know 
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that somebody had assaulted the informant by coming into her house. Equally, 
of no value is the evidence of PW4, who has also deposed in his examination-in-
chief that he was sleeping at the time of incident and only upon hearing the hue 
and cry he had come out. Situated so, the assertion made in the F.I.R and the 
evidence deposed by the informant  (PW2) to the extent  that  on the day of 
incident while inside her room, when she was getting ready for her office then 
she  heard  a  knock on the door  and on opening  the door  the accused had 
forcefully  entered  her  room,  remains  uncorroborated  and  isolated  amid  the 
entire prosecution evidence. Moreover, while in cross-examination, the informant 
herself admitted that the accused was known to her and some of her documents 
he was mentioned as her legal guardian. Since it was admitted that the accused 
was her  legal guardian then it  is  possible that  the accused had ingress and 
aggress to the resident of informant. So in order to prove the offence of house 
trespass the informant had to adduce some reliable witness or circumstances. 
But there is nothing from the part of prosecution by which the Court makes a 
presumption that the accused committed house trespass into the room of the 
informant.  Moreover in the  statement of PW2 she stated that at the time of 
incident Jahid Iqbal (PW1) was present inside the boundary of her house, which 
is apparently in contradiction with the deposition of PW1 himself. So it is seen 
that  nobody except  the informant  had deposed that  the accused committed 
house trespass. Thus, it can safely be concluded that prosecution has failed to 
prove  the  culpability  of  the  accused  for  the  commission  of  the  offence 
punishable u/s 448 of I.P.C.

13. Secondly, there is further allegation against the accused that on the relevant 
day of incident he had attempted to assault the informant sexually and the same 
has been maintained by PW2, the informant, in her examination-in-chief wherein 
she has deposed that  the accused had said ‘o  toi  eyate aso…’ (oh!  You are 
here…) and pushed her on to the bed and tried to sexually assault her. While 
determining this particular issue of ‘sexual harassment’, I am aware of the fact 
that I shall  have to look into two aspects which constitute this  offence -  1) 
physical  contact  with  the  informant  and/or  2)  physical  advances  involving 
unwelcome and explicit sexual overtures, or showing any pornography against 
the will  of  the informant,  or  demanding or  requesting  for  sexual  favours  or 
making  sexually  colored  remarks  towards  the  informant.  However,  as  I  go 
through the testimonies of other PWs I do not find even a whisper of the fact 
alleging the accused of sexual harassment upon the informant on the relevant 
day of incident on either of the aforesaid aspects of the offence. That apart, 
there is no exhibited medical report either, on record, to indicate any physical 
contact  so  as  to  constitute  an  offence  of  sexual  harassment  against  the 
informant by the accused. The informant deposed that there was another person 
with the accused at the time of the commission of the offence who came and 
took away the accused from her. But the I/O has not made any investigation in 
this regard to make the aforesaid person as witness in this case. Under such 
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circumstances, it can be concluded that prosecution could not prove the guilt of 
the accused in connection with the offence punishable u/s 354A of I.P.C.

14. The third allegation leveled against the accused in the F.I.R is that he had 
assaulted the informant physically due to which the informant sustained injury in 
her ear. In this  regard, PW2, the informant has further deposed on oath by 
stating that the accused had assaulted her by beating up with hands due to 
which her right ear was wounded and that she was bleeding from her ear. She 
has further deposed that police had taken her to Ayurvedic Govt. Hospital for 
treatment. It appears that PW1 has deposed that he came to know from the 
informant that the accused had knocked the door and assaulted her as soon as 
she opened the door. Further, PW1 has deposed that the informant had told her 
that she was bleeding from her ear he had seen bandage on the ear of the 
informant. PW3 has also deposed in her evidence that somebody had assaulted 
the informant by coming into her house and she had seen blood in the right ear 
of the informant and the ear ring of the informant was broken. PW4 too, has 
deposed that he came to know from the informant that a person had assaulted 
her, after which he (PW4) looked towards the road and saw that the accused 
was going by the road uttering something. PW4 has also deposed to have seen 
the left ear of the informant which was bleeding and the ear ring was missing. 
During his cross-examination, PW4 has also stated that he had seen the accused 
from the back but cannot identify him. PW5, the I/O has stated that he got the  
victim medically examined and collected the medical report. At this juncture, let 
me borne in mind that to establish the guilt of the accused u/s 323 of I.P.C, 
firstly an act is to be proved on the part of the accused, and secondly, any  
consequential injury is to be proved to have been caused with intention to inflict 
the same upon the informant. Now, it is seen that the witnesses PW 1, PW 2, 
PW 3 and PW 4 were not corroborating each other regarding the injury as per 
PW 4 the bleeding was in the left ear but as per the other witnesses the injury  
was  at  the  right  ear  of  the  informant.  It  also  becomes  necessary  for  the 
prosecution to come up with some reliable medical report as also seem to have 
been deposed about by PW2 and PW5, the I/O of the case. However, there is no 
medical  report  exhibited.  PW  1,  PW  3,  PW  4  heard  the  incident  from  the 
informant/PW 2. As discussed in the forgoing point the person who came at the 
rescue of the informant was not examined as witness. Therefore, in absence of 
any corroboration amongst the witnesses and lack of any cogent evidence, it can 
safely  be  held  that  prosecution  failed  to  prove  the  guilt  of  the  accused  in 
connection with any offence punishable u/s 323 of I.P.C.

15.  The  informant  has  alleged  that  the  accused  maligned  her  character  by 
spreading  rumors  among  the  neighbors  by  uttering  against  her  in  slang 
language.  PW2,  the  informant,  has  maintained  the  same  allegation  in  her 
testimony too. However, other PWs are silent on the above allegation leveled 
against the accused. Now, if PW2 is to be believed, then it appears that during 
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her cross-examination PW2 has stated that she does not know the names of the 
persons  before  whom the  accused  had  uttered  obscene  words  against  her. 
Under such circumstances, it cannot be ascertained whether the accused had 
uttered any obscene words, and if at all he had uttered any, it is also not clear 
whether it was uttered in public place. Had there been any evidence coming up 
from any of the neighbors, as alleged so, it could have been a case where it 
could  have  been  considered  that  such  neighbors  were  impelled  to  complain 
about the obscene words uttered by the accused so as to indicate the fact that 
they, including the informant, were annoyed by the use of such words in a public 
place.  Situated  so,  I  hold  that  prosecution  failed  to  prove  the  guilt  of  the 
accused in connection with the offence charged u/s 294 of I.P.C. In a criminal 
case the prosecution has to prove the case beyond all reasonable doubt against  
the accused. But in this case the prosecution has not been able to prove the 
case beyond all reasonable doubt to make me believe that the accused person 
was involved to the charges leveled against him. Hence in my considered view I  
hold the opinion that the accused person Mainul Haque Ahmed is not guilty u/s 
448/354-A/323/294 of IPC

16.  Considering  the  nature  of  the  offence  and  other  attending  facts  and 
circumstances of this case the accused Mainul Haque Ahmed is acquitted.

17. The bail bonds for Mainul Haque Ahmed shall be in force for six months.

18. Accordingly the case is disposed off on contest under the following order,

                                                      ORDER

In view of the evidence of  the witness,  the material  available with the case 
record and the argument put forwarded by the Learned A.P.P. and the learned 
counsel for the accused person I am of the opinion that the prosecution has 
failed to establish the case against the accused Mainul Haque Ahmed as alleged. 
Hence the accused Mainul Haque Ahmed is acquitted.  The bail bonds for Mainul 
Haque Ahmed shall  be in  force for  six  months.  The  case is  disposed of  on 
contest accordingly. 

           Given under my hand and seal of this Court on this 21st day of June 2017 
at Guwahati.

Dictated and corrected by me,

 

Nayanjyoti Choudhury                                  Nayanjyoti Choudhury

 Judicial Magistrate First Class                       Judicial Magistrate First Class 

   Kamrup (M)                                                  Kamrup (M) 
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                                                 APPENDIX

(A) Prosecution Exhibits  :

Ext 1- FIR

Ext. 2- Charge Sheet

(B) Defence  Exhibits  :

Nil

(C) Witnesses Exhibits  :

              Nil 

(D) Prosecution Witness  :

                PW1— Md. Jahed Iqbal

PW 2- R. Begum

PW 3- Alaka Baishya

PW 4- Laba Baishya

PW 5- Pawan Kalita

 

(E) Defence Witness  :

Nil

(F) Court Witness  :

 Nil
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