
IN THE COURT OF THE ADDIONAL  SESSIONS JUDGE NO. 4, FTC: 
                   KAMRUP (M) : GUWAHATI.

PRESENT :- Smti. P.R. Rajmedhi, A.J.S.,
                      Addl. Sessions Judge No. 
                      Kamrup (Metro), Guwahati.

                           Criminal Appeal No. 139/2016

   U/s 374(3) Cr.P.C.

Shri Mrinal Chandra Das  ......... Accused/Appellant.

                  - Vs-             

      1. The State of Assam,
2. Shri Ratul Lahkar   .....Complainants/Respondents.

                                                                                                   
Appearance

Mr. A.K. Singh -  Ld. Advocate for the Appellant.

           -And -

   Mr. T. Sarma - Ld. Advocate for the Respondent.

Date of Argument :  12.06.17.

Date of Judgment :  23.06.17.

                                                J U D G M E N T

1. This appeal is directed against the judgment and order passed by the 

learned Judicial Magistrate, 1st class,  Kamrup (M) in C.  R. Case No. 1075/14 by 

dated 09.05.16 whereby the learned court below has convicted the accused u/s 

138 N.I. Act and sentened him to undergo S.I. for  4 months and also to pay 

compensation of Rs. 4,80,000/- in default S.I. for another 2 months. 

2. The facts leading to file the appeal may shortly be stated that the accused 

Mrinal Chandra Das (hereinafter referred to be as Accused/Appellant) being in 

need  of  money,  approached  the  complainant  (hereinafter  referred  to  be  as 

respondent/complainant)  go  give  a  loan  amounting  to  Rs.  4,45,000/-  with  a 

promise to repay the
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same within short time. Accordingly, the complainant has paid the amount to the 

accused. But the accused failed to repay the same within stipulated period as 

prescribed by him for which he has issued a cheque bearing No. 059637 dated 

10.03.14 for an amount of Rs. 4,45,000/- drawn on State Bank of India in favour 

of  the  complainant  towards  the  discharge  of  his  legal  liability.  However,  the 

cheque  was  dishonoured  due  to  'fund  insufficient'  and  accordingly,  the 

complainant has filed a case u/s 138 N.I. Act against the accused/appellant.

3. The  accused/appellant  entered  into  appearance  and  after  having 

completed  the  full  dressed  trial,  the  learned  court  below  has  recorded  the 

conviction, a stated above. 

4 Feeling  aggrieved at  and  dissatisfied  with  the  judgment  and  order  so 

passed  by  the  learned  court  below,  the  accused/appellant  has  preferred  the 

appeal on the following amongst other grounds -

i) The  learned court  below committed  grave error  in  law as  well  as  on 

factrs.

ii) The  learned  trial  court  has  committed  grave  error  in  law  by  taking 

cognizance of the case despite being the fact that the case was filed prematured.

Iii) The learned trial court has shown very mechanical approach in recording 

the statement in defence under section 313 Cr.P.C. 

Iv) The learned trial court below committed grave error by not considering 

the evidence on record which were in favour of the accused person.

6. I  have carefully  perused the Memo of Appeal,  the case record of  the 

learned court below, impugned judgment and order, evidence on record, both 

oral and documentary. I have also heard the arguments advanced by the learned 

counsel for both the side. 

7. Now Point for Determination   :-   

Whether the judgment and order passed by the learned Judicial 
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Megistrate 1st Class, Kamrup (M), Guwahati in C. R. Case No. 1075/14 by dated 



09.05.16 is sustainable both on point of law as well as facts ?

8. Discussion, Decision and Reasons for such Decision   :-   

i) In support of his case, the complainant has examined himself.  Now in 

order to attract the offence punishable u/s 138 N.I. Act, the prosecution must 

have to satisfy the following ingredients -

a) That there is a legally enforceable debt.

b) That  the cheque was drawn from the account  of  the accused in  due 

discharge in whole or in part of a debt or other liability which supposes a legally 

enforceable debt.

c) The cheque so  issued has been returned due to  reason of  dishonour 

including insufficient fund. 

ii) Upon having perused the complaint together with the impugned judgment 

and the evidence on record, it appears that the accused person being in need of 

money has approached the complainant to give him a loan amounting to Rs. 

4,45,000/-  with  a promise  to  repay the same within  a  short  period of  time. 

Accordingly, he paid the amount to the accused. But the accused has failed to 

repay the same for which the accused has issued a cheque in favour of  the 

complainant for an amount of Rs. 4,45,000/- on 10.03.14.

iii) Admittedly, the complainant is silent as to why he was being approached 

by the accused to give him a loan and when did the accused approach him and 

when did he pay the amount.

iv) Also there is nothing to show by the complainant about the interest if any 

to be given by the accused to him for the amount so given by him as loan. It is  

not believable that an amount of Rs. 4,45,000/- was given by a person in favour 

of another without any interest, where there is no any averment as to relation in 

between the parties and for what purpose the same was given. 

In  cross-examination,  the  complainant  has  stated  that  he  is  a  PWD 

Second Class Contractor. But he has not filed any document to show his status 

either in his complaint petition or in his evidence. He 
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claimed  that  his  annual  turnover  is  in  between  Rs.  20,00,000/-  to  Rs. 

25,00,000/-. He further stated that the loan which was given to the accused was 



of Rs. 24,45,000/- but he has not filed any Income Tax Return with the case 

record. The loan amount which was given to the accused was not shown in his 

Book of Accounts also. 

v) He has not stated anything as to whether the loan amount was given to 

the  accused either  in  cash  or  by  cheque.  He  has  not  submitted any money 

receipt given by the accused to him which proves that the accused had taken the 

loan from him. 

However, he denied that he forcibly obtained 3 Nos. of cheques from the 

accused on 03.03.14 duly signed by him but blank in  other  aspects such as 

name, against whom the payment is made, amount of rupees in words as well as 

in digit which were filled up by other than the signatory of the cheque. He stated 

that he is not a SULFA.

He denied the fact that he threatened the accused with his life for which 

he shifted his residence from BSNL Complex. He issued the Ext-4, Demand Notice 

on  21.03.14.  He  does  not  know  if  the  accused  shifted  his  residence  to 

Ganeshguri on 06.03.14 prior to the issuance of Ext-4. He admitted that he has 

not received the AD Card. He has not obtained any information from the Postal 

Authority whether the notice was properly delivered to the accused. 

vi) On the other hand, the accused examined one Apurba Barik as DW 1. He 

has a pan shop near Inspection Bunglow of BSNL. The accused used to visit his 

shop. About two years back, in an evening, about 4/5 persons forcibly dragged 

out Mrinal from his office at BSNL and it was one Monday. They took Mrinal on a 

Bike. But he does not know as to what was happened later on. However, the Bike 

was driven by one Ratulda i.e. Ratul Lahkar. He does not know if there is any 

business relation in between the parties. However, he knows that the accused 

Mrinal Das is an employee of BSNL. He does not know as to why Mrinal was 

taken by Ratul and others. 

vii) In  his  statement recorded u/s  313 Cr.P.C.,  the accused answered in a 

question put to him as to whether he had anything to say before
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the  learned  trial  court  about  the  alleged  occurrence,  he  stated  that  the 

complainant along with 2/3 other persons took him forcibly from  Panbazar to 

Maligaon and then took him to his Quarter at Dharapur, took away the cheque by 



forcefully taking his signature in the cheques. He has not filled up the cheques. 

He has no legally enforceable debt towards the complainant and as such, he is 

innocent.  Moreover,  he  has  not  received  any  Demand  Notice  from  the 

complainant. 

vii) Now  from  the  existing  evidence  on  record,  the  following  disturbing 

features have been crystally noticed -

a) The existing evidence on record does not go to show that the parties are 

known to  each other  and  they  have  got  a  good  relation  for  which  financial  

transaction  (which  normally  takes  place  in  between  known  parties)  of  Rs. 

4,45,000/- was given as loan without any document.

b) The complaint as well as evidence of the complainant are found totally 

silent as to when and in what manner the loan was given to the accused by the  

complainant.

c) Nothing is there in the complaint to show by the complainant about his 

financial  status. It is admitted by the complainant that he is a 2nd class PWD 

contractor and annual turnover is in between Rs. 20,00,000/- to Rs. 25,00,000/. 

But it is not understood as to how he could lend a sum of Rs. 24,45,000/- to the 

accused  that  too  without  executing  any  document  such  as  money  receipt, 

promissory note, or any Agreement. 

d) There is nothing to show as to how did he pay the amount to the accused 

either in cash or in cheque.

viii) It  is  the  evidence  of  the  complainant  that  he  paid  a  sum  of  Rs. 

24,45,000/- to the accused, but he filed the instant case only for an amount of 

Rs. 4,45,000/- with allegation that he paid the amount to the accused as loan 

with a contition to repay the same within a short period of time.

ix) Though the accused has taken the plea which can be gathered from the 

trend of cross-examination as well as from the statement
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made by him u/s 313 Cr.P.C. that he was forcibly compelled to issue the blank 

cheque  signed  by  him on  the  pressure  exerted  by  the  complainant  and  his 

company. 

k) The evidence of DW 1 supported the version of the accused on the fact 

that some 3/4 persons forcibly dragged away the accused from his BSNL Office 



on a Motor Bike and the Bike was driven by Ratulda i.e. Ratul Lahkar. DW 1 

identified said Ratul in the precinct of the court. 

l) However, the accused has not explained the reason for not informing the 

matter of his forcible dragging away towards his house at Dharapur following by 

issuing of blank cheque before the police. But this kind of lacuna in the case of 

accused cannot give much premium to the case of the complainant. 

j) It  is  settled  that  the  complainant  has  to  prove  his  case  against  the 

accused beyond all reasonable doubt. One of the ingredients which attract u/s 

138  N.I.  Act  is  that  the  complainant  has  to  prove  that  there  is  a  legally 

enforceable  debt.  This  point  must  have  to  be  answered  from  the  facts, 

circumstances and evidence of the case adduced by the parties. 

10. So,  having considered the entire conspectus of  the case, I  am of the 

considered  view  that  the  learned  court  below  has  wrongly  appreciated  the 

evidence on record by giving good bye to the observations ad indicated above 

and thereby came to a wrong finding that there is a legally enforceable debt and 

also the fact that the accused has received the Demand Notice.

Accordingly, the impugned judgment and order does not withstand the 

legality in the eye of law which requires interference. 



O R D E R

In the result, the appeal stands allowed and the impugned judgment and 

order passed by the learned court below in C. R. Case No. 1075/14 by dated 

09.05.16 is set aside. 

Accordingly,  the  accused  is  acquitted  from  the  purview  of  charge 

punishable u/s 138 N.I. Act and set him at liberty forthwith
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The term of bail  bond of  the accused is  extended for  a period of  six 

months u/s 437(a) of Cr.P.C. .

Send down the LCR to the learned Court below along with a copy of the 

judgment.  

Given under my hand and seal of this court, on the 23rd day of June, 2017 

at Guwahati.

(Smti P.R. Rajmedhi) 
                         Addl. Sessions Judge No. 4, FTC,  

               Kamrup(Metro), Guwahati. 


