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Dist : Kamrup (M)

IN THE COURT OF ADDITIONAL DISTRICT JUDGE NO.1 

KAMRUP (M) GUWAHATI

Present : Shri C. Das,

    Addl. District Judge No.1

    Kamrup (M) Guwahati

Title Apeeal No.62/14

This the day 28th June, 2017

         1. Sri Kuladhar Bhuyan

         2. Sri Dilip Kr. Sipani

         3. M/S. Shree Kiran Builders Pvt. Ltd.,

             represented by Sri Dilip Kr. Sipani

         4. Sri Ghur Chand Sipani 

..... Appellants

  versus

          Sri Rajendra Prasad Das

..... Respondent



The  appeal  coming  up  for  final  hearing  on  6/5/17,  9/5/17,  20/5/17, 

24/5/17, 15/6/17 in presence of ;

Mr. S. Ali, N. Bharali, J. Deka, A. Ikbal Advocates for the appellants

Mr. M.K. Choudhury, M. Dutta, Advocates for the respondent

Title Appeal No.63/14

This the day, 27th June, 2017

Sri Rajendra Prasad Das

..... Appellant
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versus

         1. Sri Kuladhar Bhuyan

         2. Sri Dilip Kr. Sipani

         3. M/S. Shree Kiran Builders Pvt.Ltd.,

            represented by Dilip Kr. Sipani

         4. Sri Gheur Chand Sipani

         5. Sri Kamal Sarma,

         6. Sri Riju Prasad Sarma

..... Respondents

        7. Sri Ranjit Das

.... Proforma Respondent



The appeal  coming up for  final  hearing on  6/5/17,  9/5/17,  20/5/17, 

24/5/17, 15/6/17 in presence of ;

Mr. M.K. Choudhury, M. Dutta, Advocates for the appellant

Mr. S. Ali, N. Bharali, J. Deka, A.Ikbal, Advocates for the respondents

And having stood for consideration, the court delivered the following 

judgment ;

JUDGMENT

1. Both the appeal filed u/s 96 CPC., r/w Order 41 Rule 1 CPC, 

respectively, against the same judgment and decree dated 6/6/14 passed by 

learned Munsiff No.1 Kamrup (M) Guwahati in TS. No.795/06 whereby, the suit 

was partly decreed in favour of the plaintiff/ appellant. Since both the appeals 

are arising out of the same judgment, it is proposed to dispose of the same by 

this common judgment.  

2. The case of the plaintiff Rajendra Prasad Das, briefly, is that he 

has been enjoying peaceful possession of a plot of  land measuring 1bigha, 2 

kathas, 7-1/2 lechas as schedule-A land since 1954.The said land has been in 

possession of the plaintiff, intitially through his father and thereafter, he and his 

borhter, the proforma respondent have jointly been possessing the suit 
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land. It is stated that the schedule -A land and other adjacent land originally 

belonged to the Kamakhya Temple, was acquired by the Government under 

Assam  State  Acquisition  ofland  belonging  to  Religious  and  Charitable 

Institutions of Public Nature, 1959, (herein after referred as the Act, 1959 ) and 

thereby, the suit  land became sarkari land. During the settlement operation, 

conducted in the year 1989, the land were settled with various persons u/s 15 

of the Act,1959, who were in possession of such land. Accordingly, the plaintiff 

applied for settlement of the schedule- A land u/s 15 of the Act.1959 and was 

expecting to get settlement with him during the settlement operation. However, 

to the shock and surprise of  the plaintiff,  the Government vide order dated 

01/11/1989,  settled  1  bigha,  2  kathas  and  7-1/2  lechas  of  land  with  the 

defendant no.1; Kuladhar Bhuyan which the schedule- A land. Being aggrieved 

by the order dated 01/11/89,  the plaintiff  plaintiff  filed an appeal  before the 

Board of revenue, Assam, which was disposed of on 14/12/2001 bt remanding 

back the case to the Deputy Commissioner, Kamrup, with the direction to find 

out the accurate possession  of the parties with regard to the schedule- A land 

and to settle the land amicably and to pass necessary order as prayed by the 

plaintiff/ appellant and modified  the order dated 01/11/89 if necessary within 3 

months. 

3. But  the  defendant  no.1  however,  against  the  order  dated 

14/12/2001, filed a writ  petition which was registered as WP(C) No.1937/02 

before the Hon'ble Gauhati High Court.  Accordingly, the Hon'ble High Court 

dismissed the said writ petition vide order dated 27/3/02. Against the said order 

dated 27/3/02, the defendant no.1 preferred a writ appeal vide no.342/02 The 

Hon'ble High Court vide order dated 6/8/02 stayed the order dated 14/12/01 in 



131 RA(K)/99, passed by Assam Board of Revenue. But due to lack of steps, 

the stay order was stand vacated. In the meantime, the plaintiff came to know 

that the defendant no.1 was trying to sell the schedule- A land to the defendant 

no.2 to 4 who are brothers and are enegaged in construction business in the 

name  and  style  of  the  defendant  no.3.  Accordingly,  the  defendant  no.1 

executed a power of attorney in favour of the defendant no.2 to sell the land 

and  also,  to  take  necessary  steps  with  regard  to  the  land.  Further  the 

defendant no.2 to 4 through their agents, had started to threatening the plaintiff 

from later part of may, 2003 and asked him to vacate the schedule-A land else, 

to  face  dire  consequences.  Therefore,  the  plaintiff  prayed  for  decree  for 

declaring his right, title and interest and his possession since 1954 over the 

schedule- A land and the agreement for 
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sale being the deed no.4419/03 dated 16/5/03 as viod and not operative in law 

and for  perpetually restraining the defendant no.1 to 4 or any other person 

claiming under them from entering into and/ or from disturbing the peaceful 

possession of the plaintiff over the schedule land. 

4. The defendant/ respondent no.1 to 4 contested the suit by filing 

written  statement  and  denied  the  all  contentions  of  the  plaintiff  with  the 

common pleas that the suit is bad for mis-joinder of unnecessary party and 

non-joinder  of  necessary  party,  the  suit  is  barred  by  law of  limitation.  The 

defendants/ respondents stated that the plaintiff never was in possession of the 

suit land as mentioned as schedule-A land in any manner through his father or 

otherwise, and as such, the question of any kind of construction by the plaintiff 



or his father over the said land did not arise. It is stated by the defendants/ 

respondents that the land measuring about 1 bigha, 1 katha and 14 leachas 

covered  by  Dag  no.656  of  Lekhiraj  Patta  no.2  occupied  by  Ram Chandra 

Balikata and Hareram Athporia as Shebalt of Kamakhya Devalaya. At the time 

of settlement, the land of dag no.653/654/656/657 were re-divided and new 

Dag no.717 to 723 were created by transferring land from Dag no.656 and 657. 

The Dag no.656 was converted to Dag no.654 in respect of land measuring 4 

bigha, 1katha and 10 leachas in Patta No.42 whereas the rest of the land put  

under the Dag no.657.  Out of aforesaid plot of land, Krishna Kanta Bhuyan, 

the  father  of  the  defendant  no.1  took  lease of  a  plot  of  land measuring  2 

bighas, vide registered deed no.109 dated 12/1/1954. in the meantime, the 

Government  of  Assam  acquired  the  entire  land  belonging  to  Kamakhya 

Devalaya u/s 3 of the Act, 1959. However, the possession of the said land was 

not disturbed and the lassees continued to occupy the land. 

5. The defendants/ respondents further stated that in the course of 

time, the father of the defendant no.1 applied for settlement of the land in his 

possession to the Government of Assam u/s 15 of the Act,1959. Accordingly, 

the competant authority after making necessary inquiry, issued a Periodic Patta 

with the status of land-holder to him subject to ceiling limit of the land i.e. on an 

area of 1 bigha, 2 kathas and 10 lechas covered by Dag no.624 of Annual  

Patta no.42 on realisation of requisite premium vide order of communication 

vide Memo no.RRT.290/82/19 dated 13/3/1986 and as such,  the defendant 

no.1  submitted  an application before  the Commissioner  & Secretary  to  the 

Government of  Assam, Revenue Department,  praying for  not  to realise the 

premium on the settlement of land as aforesaid since the 
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land was a tenanted land measuring about 1 bigha, 2 kathas and 7-1/2 lechas 

in  favour  of  the defendant  no.1 vide order  communicated under  memo no. 

RRT-290/82/34  dated  01/11/1989  and  the  revenue  records  were  corrected 

accordingly and the defendant no.1 had been paying the land revenue thereof 

regularly. The father of the defendant no.1 constructed Assam type house (one 

chali) houses  in his aforesaid plot of land in the year 1970 and the Guwahati  

Municipal  Corporation  after  assessing  the  same  for  the  purpose  of  taxes, 

granted  holding  no.57  for  the  same.  The  defendant  no.1  also,  constructed 

another  Assam type house on the aforesaid land and obtained the holding 

no.488  and  is  paying  the  taxes  to  the  Guwahati  Municipal  Corporation 

regularly. It is stated that different tenants had been carrying on businesses on 

the said property of the defendant no.1. The defendants thus prayed to dismiss 

the suit of the plaintiff.  

6. The defendant no.6 and 7 who were impleaded later on, in the 

suit and also, filed written statement, denying the contentions of the plaintiff. It  

is contended that the suit land belonged to the Deity of Goddess Kamakhya 

and no formal transfer of the land has been taken place between the persons 

acting for the deity and the plaintiff or his predecessor-in-interest and/ or to the 

defendant no.1 to 4. However, inspite of that knowledge, the Deity was not 

made a party in the suit.  Since no transfer of land took place between the 

representative  of  the  Goddess  and  the  said  Ram  Chandra  Balikata  and 

Hareram  Athporia  and  the  plaintiff  or  his  predecessor-in-interest  and  the 

defendant no.1 to 4. A person having only spes successions cannot transfer 



and alienate the property only on the basis of document executed by each 

spes successionis, a suit cannot be lawfully maintainable. Hence the mutation 

of the name of the predecessor-in-interest of the defendant no.1 or his name in 

the revenue roll is illegal, unauthorised and without any sanction of law of the 

land.   It  is  further  stated that  there may be many more instances of  illegal 

mutation and resultant preparation of a false and fraudulent jamabandi by the 

concerned authorities. Hence the entries made in the jamabandi has been put 

under  challenge  by  the  authority  of  the  Kamakhya  Debuttor  Board  in  the 

Hon'ble  Gauhati  High Court  and accordingly,  it  was ordered on 22/8/03,  in 

WP(C) no.6498/03 to suspend all the resettlement operations in and around 

the land belonging to the Kamakhya Devalaya  and not to allow any tranfer of 

such land by the concerned authorities. Therefore, the defendant no.6 and 7 

prayed to dismiss the suit of the plaintiff. 
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7. Upon consideration of the pleadings of the parties to the suit, 

learned trial court framed the following issues ;

ISSUES

1] Whether there is any cause of action for the suit ?

2] Whether the suit is bad for non-joinder of necessary parties ?

3] Whether the suit is barred by limitation ?

4] Whether the suit is maintainable in the present form and manner ?

5] Whether the plaintiff has acquired any right, title, interest and 

     possession over the schedule- A land ?

6] Whether the registered agreement being deed no.4419/03 dated  

16/5/03 between the defendant no.1 with the defendant n.2 to 4 is       illegal, 



void and not binding upon the plaintiff ?

7] Whether the defendant no.1 to 4 have got any title over the     

  schedule-A land ?

8] Whether the plaintiff is entitled to the decree as prayed for ?

 9] To what relief(s) the plaintiff is entitled to ?

            10] Whether the suit is barred u/s 12 of the Act, 1959 ?

8. During the trial, the plaintiff adduced evidence of 11 witnesses 

and produced certain documents while the defendants adduced evidence of 6 

witnesses and tendered several documents.  After hearing the parties, learned 

trial court passed the impugned judgment and decree allowing partly the suit of 

the  plaintiff.  Being  highly  aggrieved  by  and  dissatisfied  with  the  impugned 

judgment and decree, the defendants as appellants preferred the appeal on the 

grounds as stated in the memo in CA No.62/14. Similarly, the plaintiff  also, 

preferred  another  appeal  being  CA  No.63/14  being  highly  aggrieved  and 

dissatisfied  with  the  impugned  judgment  and  decree  on  the  grounds  as 

mentioned in the memo of the appeal. However, the defendant no.6 and 7 did 

not prefer any appeal against the impugned judgment of the learned trial court. 

9. I have heard learned counsel for the appellants as well as, the 

respondents at length and perused the impugned judgment and decree with 

the record alongwith the various decisions placed by the parties. 

10. After hearing the rival contentions of the parties, the following 

points are taken up for determination in the appeal ;
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POINT No.1 – Whether the plaintiff  has acquried right, title interest 

and possession over the suit land ?

POINT  No.2 –  Whether  the  registered  agreement  being  deed 

no.4419/03 dated 16/5/03 between the defendant no.1 and the defendant no.2 

to 4 is illegal, void and not binding upon the plaintiff ?

POINT No.3 –  Whether  the  suit  is  barred  u/s  22  of  Assam State 

Acquisition of lands belonging to Religious or Charitable Institutions of Public 

Nature Act, 1959 ?

11. On perusal of the record, it appears that both the parties in their 

pleadings  and  evidence,  claimed  that  the  suit  land  was  leased  out  to  the 

predecessor-in-interest of the plaintiff  and the defendant no.1 by two Sabait 

namely ; Ram Chandra Balikata and Hareram Athporia who occupied the suit 

land originally. Learned counsel for the plaintiff submitted that the possessiory 

right of the plaintiff may be declared on the strength of his possession over the 

suit land, though in the plaint, the plaintiff prayed for dclaration of right, title,  

interest and possession over the suitland. Admittedly, both the plaintiff and the 

defendant no.1 stated that they have applied for settlement of the suit  land 

before the concerned authorities u/s 15 of the Act, 1959 on the basis of their  

claim of long possession over the suit land. 

12. Thus the application of provisions of the Act, 1959 is very much 

of importance since the land originally belonged to Kamakhya Devalaya. The 

plaintiff and the defendant no.1 both claimed that they applied for settlement of 

land u/s 15 of  the Act,1959 before the concerned authorities.  The plaintiff/ 



appellant alleged that without his knowledge, the defendant no.1 mutated his 

name against the suit land. Such mutation was challenged by the appellant/ 

plaintiff as per law. The evidence of the plaintiff Rajendra Prasad Das disclosed 

that he has been  in possession of the suit land since the day of his father from 

1954. He also, described the boundary of the suitland which corroborated by 

the other plaintiff  witnesses.  The plaintiff  stated that  he has constructed an 

Assam Type house on the suit land and produced holding of the house vide 

Ext.1 and revenue paying receipt vide Ext.2.  If the plaintiff was in possession 

of  the suit  land,  he ought to get  settlement of  the same by the concerned 

authorities over it.  But surprisingly and admittedly, the authorities concerned 

settled the suit land in favour of the defendant no.1 in 1989. Thus it shows that 

the defendant no.1 was in 
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possession over the suit land prior to settlement. Apart from that the evidence 

of the plaintiff discloses that he could not say how much land was possessed 

by his  father.  There is  no any reliable docuement placed by the plaintiff  to 

prove his possession over the suit  land.  Mere relying the docuements like 

holding  of  a  house and revenue receipt  by  the  plaintiff  is  found to  be  not 

sufficient to establish the possession of the plaintiff over the suit land. 

13. Moreover, the land is governed by the provisions of the Act, 

1959.   The section  15  of  the  Act,  1959 itself  defined who has  a  right  get 

possession of the suit land to get settlement.  If the criteria u/s 15 of the Act,  

1959 is fullfilled, one can be declared in possession lawfully over such land 

which   was  originally  was  in  possession  by  the  Kamakhya  Devalaya.  Any 



person may occupiy such land by any means which does not give him any right 

to declare his possession over such type of land. But apparently, the plaintiff 

failed to come under any category of person who can acquire right, title or get 

possession  over  the  land  under  the  Act,  1959.  In  any  view  of  matter,  the 

plaintiff can not be entitled to get right, title or right of possession over the suit  

land since it is hit by section 15/16 of the Act,1959. 

14. Besides, it is admitted fact that Hon'ble High Court by an order 

on  22/8/03, in WP(C) no.6498/03, suspend all the resettlement operations in 

and around the land belonging to the Kamakhya Devalaya  and not to allow 

any tranfer of such land by the concerned authorities. In view of such legal 

hurdle, it is not proper to deal with such type of land presently until, the matter 

is finally decided. Thus such hurdle does not go in favour of the plaintiff to get 

any relief in the suit. 

15. If the provisions u/s 22 of the Act, 1959 is  perused, it would 

show that except as otherwise expressly provided in this Act, no decision or 

order made in exercise of any power conferred by or under this Act shall be 

called in question in any court.  But in the instant case, no such decision is  

challenged by the plaintiff in any manner. However, the plaintiff narrated the 

relevant fact of the decision of the concerned authorities. Hence the suit is not 

hit u/s 22 of the Act, 1959. Accordingly, the point no.1 and 3 are decided in 

negative. 

16. As far as the agreement for sale between the defendant no.1 
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and  the  defendant  no.2  to  4   is  concerned,  it  appears  that  the  plaintiff  

challenged the same. The above document was produced as Ext.H in the suit  

during  the  trial.  The  Ext.H  is  the  docuement  by  which  the  defendant  no.1 

intended  to transfer the land to the defendant no.2 to 4. Admittedly, the such 

land  of  Kamakhya  Devalaya  is  restricted  to  transfer  to  only  to  persons 

belonging to same religion as the institution in which the ownership of the land 

was vested before the date of acquisition by the Government as laid down u/s 

15 of  the Act,  1959.  It  is  not  denied that  the  defendant  no.2  to  4 are  not 

belonged to same religion practiced in the Kamakhya Devalaya.  Hence the 

agreement to transfer such land to persons like the defendant no.2 to 4 of 

different relgion is not in conformity with the provisions u/s 15 of the Act, 1959. 

That apart,  the Ext.H also, affects the interest of the plaintiff  since he also,  

claiming  the  same  land  like  the  defendant  no.1  before  the  concerned 

authorities. Therefore, the plaintiff even though, he is a thrid party to Ext.H, has 

however, the right to challenge the said docuement. The defendant no.1 also, 

failed  to  show  his  qualification  under  the  provisions  of  the  Act,  1959  but 

entered into the agreement for sale of such land to the persons of different 

religion, is in the eye of law, is sheer void, illegal, inoperative in law and cannot 

create  any  binding  upon  the  plaintiff.  Thus  the  point  no.2  is  decided  in 

affirmative. 

17. In the result of the above discussions, it appears that there is no 

illegality  in  the  findings  of  learned  trial  court.  Accordingly,  the  impugned 

judgment and decree is affirmed. The appeal no.62/14 and no.63/14 does not 

have any merit. Therefore, both the appeals are dismissed. No order as to the 



cost. Prepare  decree accordingly. Send back the record the learned trial court 

immediately. 

18. Given under the hand and seal of this court on this 28th day of 

the June, 2017.

Dictated and corrected by me :

Shri C. Das,

Addl. District Judge No.1,              Addl. District Judge No.1

   Kamrup (M) Guwahati   Kamrup (M) Guwahati


