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DISTRICT      :  Kamrup (Metro).

 In  the  Appellate Court of the Additional District Judge No. 4, FTC, 
Kamrup, (M), Guwahati.

Present            :  Smti P R Rajmedhi,
                              Addl. District Judge No. IV, FTC,
                              Kamrup (M), Guwahati.

        Thursday,  the 29th day of June, 2017.

Title Appeal No. 42 of 2012.

From the judgment and decree dated 07.03.12 and 30.03.12 respectively 
passed by Ld. Munsiff No. 1, Kamrup, Guwahati, in T.S. No. 418 of 2007.

            Shri Umesh Chandra Das,
       Son of Late Chandi Ram Das @ Jakharia @ Sau, 
       Resident of Christian Basti, Guwahati-5,
       District Kamrup (M), Assam.    

.......Appellant/Plaintiff.

-Vs-

       1. Shri Prabhat Chandra Das @ Jakharia,
                 Son of Late Chandi Ram Das @ Jakharia @ Sau,
                 Resident of Azara (Ojhapara),
                 District Kamrup, Assam,

......Respondent/Plaintiff.
                 2. Smti Kanobala Das, 
                 Wife of son of Late Chandi Ram Das @ Jakaria @ Sau,
                 3. Smti Nalinibala Das, 
                 4. Smti Anjali Das, 
                 5. Shri Mukut Das (Minor),
                 6. Shri Apurba Das (Minor),
                 No. 3 is the wife, No. 4 is the daughter and Nos. 5 and 6 are     
minor sons of Late Dilip Das,
                 Nos. 5 and 6 are represented by their mother, the proforma 

       respondent No. 3, 
                 Nos. 2, 3, 4, 5 and 6 are residents of Village Barbari, P.O.        
Azara in the district of Kamrup, Assam.
                 7. Shri Kamal Sethi,
                 Son of Shri Mohanlal Sethi, 
                 8. Smti Lalita Devi Sethi, 
                 Wife of Shri Kamal Sethi, 
                 Nos. 7 and 8 are residents of Tokobari, Guwahati-1,
                 District Kamrup (M), Assam,
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                 9. M/s Kriti Constructions, 
                 A partnershiup firm, represented by its partner, A.T. Road, 
                 Bharalumukh, Guwahati-9, 
                 District Kamrup (M), Assam,
                 10. Shri Nishanta Goswami, 
                 Son of Shri Tarun Goswami, 
                 Resident of Village Medhipara, 
                 P.O. Batarhat, District Kamrup, Assam, 
                 11. Shri Anup Jain, 
                 Son of Late Nami Chand Jain, 
                 Resident of H.B. Road, Machkhowa, Guwahati-9,
                 District Kamrup (M), Assam,
                 Nos. 10 and 11 are partners of M/s Kriti Constructions.

......Proforma Respondents/Proforma Defendants.

                               This appeal coming on this day (or having been heard on) 03.06.17 in 
presence of :- 

     Mr. A. Hussain, Ld. Advocate, ............    Advocate(s) for appellant
                        Pleader(s)
                                                                                                            

                                            -AND-
     Mr. S. Sharma, Ld. Advocate        ........... Advocate(s) for Respondent 
                                                                                 Pleader(s)

And having stood for consideration to this day, the court delivered the 
following judgment :-                

J U D G M E N T

1) This appeal is directed against the judgment and decree passed by the 

learned Munsiff No. 1, Kamrup, Guwahati in T.S. No. 418/07 by dated 07.03.12 

and 30.03.12 respectively.

2) The  facts  leading  to  file  the  appeal  may,  shortly,  be  stated  that  the 

appellant  (hereinafter  referred  to  be  as  plaintiff)  and  the  respondent  No.  1 

(hereinafter referred to be as defendant No. 1) are brothers and sons of Chandi 

Ram  Das.  The  other  respondents  (hereinafter  referred  to  be  a  proforma 

defendants) such as respondent Nos. 2 to 8 are arrayed as proforma respondents 

and they are the wife, grand son, grand daughter of Chandi Ram Das from the 

side of his second wife, the defendant No. 2. The said Chandi Ram Das died in 



the year 1974 leaving the property described in Schedule-A, B, C, D and E
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of the plaint. The plaintiff used to stay away from his native place for most part 

of  his  life  due  to  his  service  for  which  he  could  not  directly  look  after  the 

ancestral property. However, he helped his father in constructing the house by 

giving financial assistance during his lifetime and has also constructed latrine, 

bathroom in the homestead land described in Schedule-F. However, in the year 

1988, the plaintiff retired from his service and in the year 1999, had been to his 

native village with the intention to permanently settle there over the Schedule-F 

land. But the defendant No. 1 objected to the same and did not allow him to 

reside  there.  The  plaintiff  again  went  to  repair  the  Assam  type  house  on 

25.07.99. But he was not allowed to enter into Schedule-F land and accordingly, 

the defendant No. 1 denied the right, title of the plaintiff and refused to give him 

the share in the property. Moreover, the defendant No. 1 sold some portion of the 

ancestral property and accordingly mutated his name in the Revenue Records of 

Right illegally. He raised objection against the mutation. But the authority has 

held that the plaintiff has a right over the land in the capacity of a co-owner. He 

filed a suit being T.S. No. 93/01 which was re-numbered as T.S. No. 1093/06 

against the defendant No. 1 since he was not allowed to enter into the Schedule-

F land and the said suit is still pending for disposal. Accordingly, he is entitled to 

get 1/3rd share of the suit property being the son of Chandi Ram Das.

3) The defendant No. 1 entered into appearance and contested the suit by 

filing his written statement refuting all the allegations of the plaintiff. The case of 

the defendant as revealed from his written statement in short is that the plaintiff 

never  used to take any responsibility  of the joint  family  property and always 

remained busy with his wife and children. After his marriage, he has completely 

separated himself from the joint family and purchased property for himself in 

Guwahati and Shilling. However, in the year 1973, a mutual arrangement was 

made wherein the plaintiff had relinquished his right, title and interest over his 

land in favour of the defendant No. 1 in
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presence of their father. But in the year 1975, after the death of their father, the 



plaintiff tried to take forcible possession of the house along with the land which is 

covered by Schedule-F. However, due to timely protest, the plaintiff could not 

take possession of the same. The defendant denied the title of the plaintiff over 

the suit  land.  The plaintiff  again in  the year  2001 made an attempt  to  take 

forcible possession over the suit land by installing RCC pillars and fencing. But 

the defendant did not allow him to take possession and declared that the suit  

land was his exclusive property and the plaintiff has no right, title over it.

4) It is the case of the defendant that he has been possessing the land since 

the lifetime of his father and thereafter also which is in continuous, open and 

hostile to the knowledge of all, including the plaintiff. 

So, situated thus, he prayed for dismissal of the suit of the plaintiff. 

5) However,  the  suit  proceeded  exparte  against  the  proforma 

defendants/respondents.

6) On the basis of the pleadings of the parties, the following issues have 

been framed by the learned court below :-

1. Whether the suit is barred by limitation ?

2. Whether the suit is barred under Order 2 Rule 3 CPC ?

3. Whether the suit is bad for non-joinder of necessary parties ?

4. Whether the rival parties are governed by Dayabhaga School of Hindu 

Law ?

5. Whether  the  plaintiff  is  entitled  to  a  1/3rd  share  in  the  suit  land  

mentioned in schedule-A, B, C, D and E ?

6. Whether the defendant has acquired title by adverse possession ?

7. Whether the plaintiff is entitled to relief as prayed for ?
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7) Both the parties have adduced evidence. The learned court below after 

having heard the learned counsel for both the sides together with considering the 

materials on record, dismissed the suit of the plaintiff on contest with cost by 

judgment and decree dated07.03.12 and 30.03.12 respectively. 



8) Feeling aggrieved at and dissatisfied with the judgment and decree so 

passed by the learned court below, the appellant has preferred the appeal by 

taking the grounds, interalia, that -

I) The the impugned judgment  and decree passed by the learned court 

below is totally perverse.

ii) The  learned  court  below  wrongly  held  that  the  appellant  was  totally 

ousted from his share of paternal property.

Iii) The learned court below failed to appreciate the dual stand taken by the 

respondent inasmuch as if the respondent/defendant is possessing the total land 

left  by his  father,  then it  must  be owing to the act of  relinquishment of  the 

appellant. There cannot raise any question of ouster inasmuch as the possession 

of the respondent is permissive to the extent over the share of the appellant 

upon the said land.

iv) The learned court below while deciding Issue Nos. 1 and 6 completely lost 

its  judicious  discipline  and  wrongly  held  the  issues  in  favour  of  the 

defendant/respondent.

v) The  respondent  as  DW 1  in  his  cross-examination  admitted  that  the 

mutation  of  his  name  in  Ext-A,  B  and  C  were  carried  out  on  the  basis  of 

succession. He paid the premium in the name of his father in Ext-E, but actually 

it  was paid in his name. He also admitted that no notice was served on the 

appellant during the mutation of his name.  

9) I have carefully perused the Memorandum of Appeal, the case record of 

the learned court below, pleadings of the parties, evidence on record, both oral 

and documentary and the impugned judgment and decree. I have also heard the 

argument advanced by the learned counsel for both the sides and accordingly I 

proceed to dispose the appeal on the following point for determination.
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10) POINT FOR DETERMINATION :-

 Whether the judgment and decree passed by the learned Munsiff No. 1, 

Kamrup,  Guwahati  in  T.S.  No.  418/07  vide  dated  07.03.12  and  30.03.17 

respectively are sustainable both on point of law as well as facts ?

11) DISCUSSION, DECISION AND REASONS FOR SUCH DECISION :-



i) Upon having perused the judgment,  it  appears  that  the learned court 

below has decided issue Nos. 2, 3 and 4 in favour of the plaintiff. The issue Nos. 

1 and 6 have been taken together for due discussion since both the issues are 

arising out of common piece of  evidence and both the issues are same, but 

differently  worded.  The  learned  court  below  however  decided  these  issues 

against the plaintiff holding that defendant  has acquired right, title and interest 

over the suit land by way of adverse possession and as such, the suit is barred 

by limitation and in consequence, the Issue No. 5 is directly decided against the 

plaintiff by holding that the plaintiff is not related to any share of the suit land. 

Admittedly,  during  the  course  of  hearing  of  the  appeal,  the  entire  hearing 

basically focused in Issue Nos. 1 and 6. I am also concerned with the decision in  

all the issues as I found nothing to interfere with the decision so arrived at by the 

learned  court  below.  But  the  decision  in  Issue  Nos.  1  and  6  has  to  be  re-

appreciated on the factual  matrix  of  the case together  with the evidence so 

adduced by the parties. 

ii) It is an admitted fact that both the plaintiff and defendant No. 1 are the 

sons of Late Chandi Ram Das. Said Chandi Ram Das died in the year 1974 by 

leaving some properties which are described in Schedule to the plaint. It is an 

admitted fact that the plaintiff used to stay outside Assam for long time due to 

his service and could not physically control his ancestral property but used to visit 

his  ancestral  property  whenever  he  is  getting  time.  The  defendant  No.  1  is 

admittedly a poor man and has to be there in the suit land as a caretaker and he 

looked after the property left by their father.
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iii) It is the plea of the defendant No. 1 that a Mutual Family Arrangement 

was made in the year 1973 during the time of Bihu in presence of their father to  

the effect that the plaintiff relinquished his right, title and interest over the suit 

land in favour of the defendant No. 1. But it is not understandable if the plaintiff  

has relinquished his share in favour of the defendant No. 1 then why did the 

plaintiff visit the suit land in the year 1999, 2000 and 2001. Admittedly, a Title 

Suit bearing No. 93/01 (which was renumbered as T.S. No. 1093/06) has been 

pending in between the parties for over the Schedule-F land. So, the plea raised 

by the defendant No. 1 that the plaintiff has relinquished his share in his favour, 

that  too  in  presence  of  their  father,  is  not  true  and  bore  out  of  record. 



Interestingly, the parties are governed by the Dayabhaga School of Hindu Law 

and as such, any division of the Hindu property possessed by the father in his 

lifetime, cannot be a subject matter of relinquishment of the share of the land in 

favour of one brother by another. 

iv) Moreover, it is well settled that where a co-heir pleads adverse possession 

against another co-heir, then it is not enough to show that one out of them is in 

sole possesson and enjoyment of the profits of the property. The possession of 

one co-heir is considered in law, as possession of all the co-heirs. The co-heir in 

possession cannot render his possession adverse to the co-heir not in possession 

merely by any secret, hostile, animous on his own part in derrogation of the 

other co-heir's title. Thus, it is settled rule of law as between co-heirs there must 

be evidence of open assertion of them to the knowledge of the other so as to 

construe ouster. Thus, in order to make out a case of ouster against the plaintiff,  

it was necessary for the defendant to plead that they have asserted hostile title 

coupled  with  exclusive  possession  and  enjoyment  to  the  knowledge  of  the 

plaintiff.

vi) The written statement filed by the defendant in the present case is totally 

lacking in the above particulars and thus, apart from the want of evidence, there 

is no proper pleading of ouster in the present case Mahd. Zainula Budder Vs. 

Sayeed Ahmed Mainddin, reported in AIR 1990 SC 507.
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vi) The legislature has not prescribed any period of limitation for filing a suit 

for partition because partition is an incident attached to the property and there is 

always a running cause of action for seeking partition by one of the co-sharer if 

and when he decides not to keep his share joint with other co-sharers, since the 

filing of the suit is wholly dependent upon the will of the co-sharer, the period of 

limitation,  specifically  the  date  and  time  from  which  such  period  would 

commence,  could not  have been possibly  provided for  by the legislature and 

therefore a suit for partition, the period of limitation, has not been prescribed. 

Thus, however, does not mean that a co-sharere who is arrayed as defendant in 

the suit cannot raise the plea of adverse possession against the co-sharer who 

has come before the court as a plaintiff seeking partition of his share in the joint 

property.

Normally, where property is a joint, co-sharers are the representative of 



each another. The co-sharer who might be in possession of the joint property 

shall be deemed to be in possession on behalf of the co-sharer. As such, it would 

be difficult to raise a plea of adverse possession by one co-sharer against the 

other. But if the co-sharer or the joint owner had been professing hostile title as 

against other co-sharer openly and to the knowledge of other joint owner, he 

can, provided the hostile title or possession had continued uninterruptedly for the 

whole period prescribed for recovery of possession legitimately acquired title by 

adverse possession and can plead such title in defence to the claim for partition. 

Ouster does not mean actual driving of the co-sharer from the property. It will, 

however, not be completed unless it is coupled with all other ingredients required 

to constitute the adverse possession. 

12) Broadly speaking, three elements are necessary for establishing the plea 

of ouster in the case of co-sharer. These are -

i) Declaration of hostile animous.

ii) Long and uninterrupted possession of the person pleading ouster and,
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iii) Exercise of right of exclusive ownership openly and to the knowledge of 

the other co-owner.

Thus, a co-owner, can under law claim title by adverse possession against 

another co-owner who can, of course, file appropriate suit including suit for joint  

possession within time prescribed by law (Vidya Devi @ Vidya Vati) (deceased by 

LR) Vs. Prem Prakash and others, reported in AIR 1995 SC 1989.

13) Here  in  the  instant  case,  upon perusal  of  the impugned  judgment,  it 

appears  that  the  learned  court  below  while  deciding  these  issues  were 

overwhelmingly  influenced  to  the  fact  that  the  defendant  No.  1  has  been 

possessing the land, by cultivating the same since 1968 and as such, he was in 

physical possession of the suit land. The plaintiff visited the land many a times 

but he was not allowed to enter into it.

14) That the plaintiff was told by the defendant No. 1 in the year 1988 that 

he had no right over the suit land and the action of the defendant No. 1 that he 



drove away all the co-heirs from the suit land is a complete indication that the 

plaintiff is ousting him from the suit land in the year 1988.

Moreover,  if  the complete  ouster  of  the plaintiff  from the suit  land is 

deemed to have been effected from the year 1988 then also it is also seen that 

the possession of the defendant No. 1 over the suit land is open, hostile and 

continuous for the period of 19 years till the date of institution of the suit. 

But the fact remains clear that the suit land originally belonged to the 

father of the parties and it is a joint property. The plaintiff is a serviceman and 

had to stay most part of his life outside Assam for which he could not physically 

look  after  the  property  left  by  his  father.  However,  he  assisted  his  father 

financially  and  also  constructed  latrine,  bathroom in  Schedule-F  property.  He 

retired from his service in the year 1988 and accordingly decided to permanently 

settle in his native place in Schedule-F land since 1999. But he was not allowed 

to reside there. 
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Again, he visited in the year 2000 and tried to re-construct the Assam type house 

situated in the Schedule-F land. It is also admitted by the defendant in para 27 of 

the W.S. that the plaintiff made attempt to take forcible possession of the suit 

land with the help of his associates by installing RCC pillars and fencing over the 

same in the month of July, 2001. However, the defendant No. 1 along with his 

son protested to the illegal action of the plaintiff and did not allow him to take 

possession. 

15) Moreover,  the  plaintiff  was  compelled  to  file  T.S.  No.  193/01  for 

declaration of partition, recovery of possession and injunction with respect to the 

1/3rd share of the property. The said suit was subsequently re-numbered as T.S. 

No. 1093/06 and the same is pending for disposal.

So, from having perused the the pleadings of the parties together with 

the evidence, it appears very clear that the plaintiff has been trying to exercise 

his right over the suit land till the filing of the suit. 

16) So, the observation of the learned court below that the possession of the 

defendant over the suit land is continuous for the period of 19 years since 1988 



is found perverse erroneous and not born out of record.

17) The stand taken by the defendant in his written statement is that the 

plaintiff did not take any responsibility of the joint family, purchasing property in 

Guwahati and Shillong for himself and relinquishing his share in his favour is not 

sufficient to hold the view that the defendant acquired title by right of adverse 

possession, is not legally sustainable in the eye of law.

So, the written statement filed by the defendant in the present case is 

totally lacking and does not conform to the ingredients of the plea taken by him 

as adverse possession as a co-owner against a co-owner. 
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18) Having considered the matter in its entirety, I am of the view that the 

finding of the learned court below over these issues requires interference and 

accordingly, the judgment and decree passed by the learned Munsiff in T.S. No. 

418/07 is set aside.



O R D E R

In  the  result,  the  appeal  is  allowed  and  accordingly,  the  suit  of  the 

plaintiff is decreed on contest. 

However, the parties are directed to bear their own cost. 

The existing evidence on record, however reveals  that  the parties  are 

brothers and defendant No. 1 is  a cultivator,  has been looking after  the suit 

property left by their father throughout all the year for which the plaintiff could 

file the suit for getting his share, but in return, the plaintiff has not subscribed 

any contribution for the service rendered by the defendant No. 1.

Considering this aspect, I am of the view that plaintiff is to be taxed for 

an amount of Rs. 1,00,000/- to be paid to the defendant No. 1 as a token of 

service. 

Prepare the decree accordingly. 

Send down the LCR together with a copy of the judgment.

Given under my hand and seal of this Court on this the 29th day of June, 

2017.

                                                                   (Smti. P. R. Rajmedhi) 
                                                             Addl. Sessions Judge No. IV, FTC,

Kamrup (M), Guwahati.


