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JUDGMENT 

BRIEF FACTS OF THE COMPLAINANT’S CASE 

1. The brief facts of prosecution case is that the accused persons are the 

owner of a plot of land measuring 6 Bighas, 2 kathas and 19 lechas 

covered by K.P Patta no-225, Dag No-1227. One title suit was instituted, 

i.e. T.S No-84/85 before Learned Civil Judge (Senior Division) No-2 for 

declaration of title, recovery of possession in respect of said land. 

Complainant was not made party to the said suit. The pattadars of the 

land appointed one Bhuban Nath as their attorney where they authorised 

him to sale the land and negotiate the same. Accordingly, they expressed 

to sell plot of land measuring 2 kathas to complainant. Complainant 

purchased the same and raised one R.C.C Building. But, on 12.07.2010 at 

about 10 a.m., the Civil Nazir and other officials destructed his house. On 

being enquired, complainant came to know that the demolition was done 

in pursuance of Title Execution No-1/91. Complainant has stated that he 

was not the judgment debtor to the decree but still his house was 

demolished. Hence, the complainant has filed this case for taking 

necessary action. 

 

COGNIZANCE, INITIAL DEPOSITION, STATEMENT OF 

WITNESSES u/s 202 AND ISSUANCE OF PROCESS 

 

2. The complainant and its witnesses were examined u/s 200 and u/s 202 of 

Code of Criminal Procedure (hereinafter referred to as Cr.P.C) and then 

having found prima facie materials against the accused persons u/s 

209/210/427/447/34  of IPC, cognizance was accordingly taken under the 

said section of law against the accused person namely RATAN CH DAS, 

KAMAKHYA CHARAN DAS, SARASWATI CHARAN DAS, ANANDA 

CHARAN DAS, KANAKLATA DAS, NAMIALA DAS, LABANYA DAS, 

ROBINDRA CH DAS and SACHINDRA CH DAS 
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APPEARANCE OF THE ACCUSED 

 

3. On receipt of summons, ANANDA CHARAN DAS, LABANYA BALA DAS, 

RABINDRA CHANDRA DAS, and SACHINDRA CHANDRA DAS completed 

their appearance. Rest of the accused against whom cognizance was 

taken expired. 

 

SUBSTANCE OF ACCUSATION 

 

4. Substance of accusation u/s 209/210/427/447/34 of IPC have been stated 

to the accused persons to which they pleaded not guilty and claimed to 

be tried.  

 

EXAMINATION OF WITNESSES and DOCUMENTS EXHIBITED 

 

5. During the course of trial, the complainant examined 6 (six) witnesses 

and exhibited 6 (six) no of documents 

 

EXAMINATION OF ACCUSED 

 

6. The accused person has been examined u/s 313 Cr.P.C. The plea of the 

accused persons was of total denial. Defense denied to adduce evidence. 

 

ARGUMENT 

 

7. I have heard the arguments of the Learned Counsel for the complainant 

and the accused persons   

 

POINTs FOR DETERMINATION 

 

a. Whether, the accused persons, in furtherance of their common 

intention, fraudulently made a claim in the said Title Suit in a 
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Civil Court which claim they knew it to be false and thereby 

committed an offence punishable u/s 209/34 of IPC? 

 

b. Whether, the accused persons, in furtherance of their common 

intention, fraudulently obtained a decree (or order) in Title Suit 

No-84/85 (old)/T.S 235/85 against the complainant and thereby 

committed an offence punishable u/s 210/34 of IPC? 

 

c. Whether, the accused persons, in furtherance of their common 

intention, committed house-trespass by entering into the house 

in the possession of the informant, Sri Binod Hazarika, with 

intent to commit to destruct his house and thereby committed an 

offence punishable u/s 448/34 of IPC? 

 

d. Whether, the said accused persons, in furtherance of their 

common intention caused mischief by damaging his house to the 

tune of Rs 50/- (Fifty rupees only) or more and thereby 

committed an offence punishable u/s 427/34 IPC? 

 

DISCUSSION, DECISIONS AND REASONS THEREOF 

 

EVIDENCE FOR PROSECUTION 

 

EVIDENCE OF P.W.1 [THE COMPLAINANT] 

 

8. P.W.1, Sri BINOD HAZARIKA has stated that he is the complainant of 

this case. The land in connection with the instant case belongs to Sri 

RATAN DAS, KAMAKHYA CHARAN DAS and SARASWATI DAS.  

 

9. P.W.1 has deposed that they executed one power of attorney in the name 

of one Sri BHUBAN NATH. The said power of attorney bearing deed no-

1408/86 dated 11.06.1986. The said deed was used to sell the land.  
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10. The said BHUBAN NATH discussed with him to sell the land and informed 

him that the power of attorney was executed in his favour and asked him 

to talk with the owners of the land for purchasing the land. Accordingly, 

Sri BHUBAN DAS took him to Sri KAMAKHYA CHARAN DAS. Both of them 

agreed to sell the land bearing dag no-1227 and patta no-22 consisting of 

2 katha, Rs 15, 000/- each.  

 

11. On the basis of verbal conversation, one agreement for sale was made on 

09.02.1988. On the day of agreement, he gave Rs 5, 000/- to Sri BHUBAN 

NATH  and told him that he shall pay the remaining amount at the time 

of final execution of agreement. Both BHUBAN DAS and KAMAKHYA 

CHARAN DAS had informed him that the land was free from 

encumbrances. Subsequently, as per the agreement, he along with Sri 

BHUBAN DAS was about to take out the sale permission. But, Sri BHUBAN 

NATH did not contact him. As such, he went to Sri KAMAKHYA CHARAN 

DAS and he assured to hand over the possession of the land on 

19.06.1988 and sale permission will be taken out afterwards.  

 

12. Accordingly, on 19.06.1988, he was given possession of land bearing 2 

katha. After getting the possession of the land, he constructed one 

boundary wall and filled up the earth and after having discussed with 

other owners, he created one way. He constructed one R.C.C Building on 

the said land.  

 

13. On 12.07.2000, he came to know from his labourers that his constructed 

house was broken.  

 

14. After having received the information, he rushed to the place of 

occurrence and met Sri AJIT DAS, MUNIN KALITA, the then Court Nazir 

and Sri B.B CHOUDHURY, the then Executive Magistrate.  

 

15. The Court Nazir had informed him that they had executed the demolition 

process as per the order of the Court and that the execution was in his 
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favour. Even though he had informed him that no case was pending 

against him but they did not pay any heed to him and continued the 

demolition process.  

 

16. Subsequently, he came to court and enquired about the matter and found 

that the execution was done in connection with T.S 84. But, he found that 

his name was not in the said suit. But, the decree was executed against 

his favour. The said suit was done by Sri RATAN DAS, KAMAKHYA 

CHARAN DAS and SARASWATI DAS. In addition to them, ANANTA BORA, 

MADAN GOSWAMI and SARBESWAR KALITA were also part of the suit. 

There were many persons associated with the suit but he does not know 

their name.  

 

17. He filed one Title Suit along with this complaint case. His name does not 

appear as defendant in connection with T.S 84/85 (old); T.S 235/85. The 

said suits were filed against the defendants.  

 

18. Through Ext-5, the Nazir of the Court had damaged the boundary wall 

and R.C.C building standing thereon. The accused persons as well as the 

Nazir did not inform when they entered his premise and demolished the 

R.C.C building and boundary wall standing thereon. His land and building 

falls within the schedule of Ext-5.  

 

19. As per Ext-6, his R.C.C building was standing over 2000 sq ft of the suit 

land and as per this report, it was reported to the court that his building 

was demolished and possession was delivered to the decree holder of 

Title Execution No-1/91. He has deposed that the decree was executed 

without impleading him as defendant. The plaintiff knew the fact of 

possession of the land. 

 

EVIDENCE OF P.W.2 

 

20. P.W.2, Smti DIAMOND DAS has stated that she knows the complainant.  
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21. She took one plot of land through power of attorney holder, Sri BHUBAN 

NATH.  

 

22. The pattadars namely Sri RATAN DAS, KAMAKHYA CHARAN DAS, SACHIN 

CH DAS executed the power of attorney in favour of Sri BHUBAN NATH. 

Through him, one agreement for sale was executed. The consideration 

amount was given to the pattadars through attorney holder. Accordingly, 

they got the possession of the land.  

 

23. She along with PRABHAT LAHKAR, BINOD HAZARIKA constructed a house 

with the consent of pattadars. However, in the year 2012, the accused 

persons had demolished the newly constructed house in their absence 

without prior information. All their properties were destroyed.  

 

24. One civil suit was filed against the said demolition.  

 

EVIDENCE OF P.W.3 

 

25. P.W.3, Sri PRABHAT SINGHA LAHKAR has stated that he knows the 

complainant.  

 

26. His wife took land from KAMAKHYA CHARAN DAS. The complainant used 

to reside at north-east side of his plot. He took plot of land from BHUBAN 

NATH. Besides them, one Smti DIAMOND DAS also took the plot of land. 

He had taken the plot of land through an agreement. The possession was 

delivered to them.  

 

27. After taking the possession, they developed the land by filing earth. They 

had also made one path from the main road by purchasing a plot of land 

from Late RAMESH CH DAS. The complainant constructed one R.C.C 

building on the said plot of land. Moreover, he along with Smti DIAMOND 

DAS constructed full wall Assam type house over the plot of land. The 
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complainant, his wife and Smti DIAMOND DAS purchased the plot of land 

in the same year.  

 

28. He does not know if there was any case pending during construction. No 

power of attorney was executed in his name by the owner. There was no 

problem on the plot of land for 12 years. However, in the month of 

October, 2012, police and then Executive Magistrate came to the plot of 

land and destroyed their houses.  

 

29. On being asked, they replied that they have done the act in pursuance to 

the orders of the Court. Subsequently, he alongwith P.W.1 and P.W.2 

approached the court as destruction was carried out without any notice. 

It has come to their knowledge that they were not made parties to the 

suit through which the execution was done. Neither their names appeared 

in the execution petition nor in delivery of possession. The accused 

persons arbitrarily destructed their house without making them party and 

dispossessed them.  

 

EVIDENCE OF P.W.4 

 

30. P.W.4, Sri SANJIB TANTI has stated that the land was bought from one 

Sri AJIT DAS.  

 

31. He has deposed that he knows Sri KAMAKHYA CHARAN DAS, SARASWATI 

CHARAN DAS and RATAN CHARAN DAS. The accused no-1 to 18 are the 

owners of the land including the aforementioned persons. The entire plot 

belonged to RATAN CH DAS, KAMAKHYA CHARAN DAS, SARASWATI DAS 

and KANAKLATA DAS. The land was sold to several persons through one 

power of attorney. The complainant also possesses one land belonging to 

the person mentioned above.  

 

32. Neither he has knowledge if the complainant bought the land nor does he 

know if there was any agreement. However, he knew the fact that the 
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complainant was in possession and developed the land by raising 

construction. The building of the complainant was demolished through 

court.  

 

EVIDENCE OF P.W.5 

 

33. P.W.5, Sri SARBESWAR KALITA has stated that he bought one land 

from Sri AJIT DAS. The land belonged to Sri RATAN DAS, KAMAKHYA 

CHARAN DAS, KANAKLATA DAS and SARASWATI DAS. There were about 

18-20 persons in the said plot of land.  

 

34. The complainant was also holding possession in one of the said plots.  

 

35. He knew the fact that the complainant had raised one construction. He 

has deposed that he was one of the parties to the T.S 84/85.  

 

36. However, he does not have any knowledge if the complainant was party 

to T.S 84/85. He does not know if any decree was passed against him. 

On the date of incident, he saw police officials and Executive Magistrate 

while he was on his way to office at plot of land. In the evening, he found 

that some of the houses on the said plot of land were broken. 

 

EVIDENCE OF P.W.6 

 

37. P.W.4, Sri SUNIL KALITA has stated that when the writ was issued in 

the year 2000, he worked as Court Nazir. The writ was issued in respect 

of Title Execution 1/91.  

 

38. The place of execution was showed by the decree holder. Revenue staffs 

were also present. The complainant resided in the ground floor where 

there was one terrace. Houses of 15 staffs of Municipality and police 

officers were there.  
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39. He has reported in Ext-6 that the house of the complainant existed in 

place of occurrence. The Mandal and decree-holder identified the suit 

premises.  

 

40. In Ext-5, the name of complainant was not mentioned as occupant of 

decretal land. Many writs were issued and the same was in the 

knowledge of the opposite party.  

 

41. Inspite of the fact that name of BINOD HAAZARIKA was not mentioned, 

the writ was issued against him.  

 

42. The complainant did not raise any objection during execution. He has 

stated that whenever decree is required to be executed, the same is done 

against judgment debtor and agents. He added that he did not carry out 

the execution as per the instruction of decree holder. Since, he identified 

the decretal land, therefore, he did his work. The name of the 

complainant does not appear in the complaint petition. Since there was 

compromise therefore demolition was not done. The name of the 

complainant appears in the decretal land.  

 

CROSS-EXAMINATION BY DEFENCE 

 

CROSS-EXAMINATION OF P.W.1 

 

43. P.W.1 has stated that the land which was mentioned in the complaint 

petition belongs to Sri RATAN DAS, KAMAKHYA CHARAN DAS, 

SARASWATI DAS. As per his knowledge, the above three persons 

executed one power of attorney in favour of Sri BHUBAN NATH. The 

owners have been expired. As per Ext-1, the above three owners did not 

authorise Sri BHUBAN NATH to sell any land. It appears from Ext-2 that 

BHUBAN NATH sold the land showing the same to be his land. In Ext-2, 

the signature of Sri KAMAKHYA CHARAN DAS does not appear. It has not 

been mentioned in Ext-2 that the land was given his possession. He does 
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not if the ink used in Ext-2 and the ink used while executing deed were 

one and the same. He has admitted not to have submitted any document 

to prove that he had received the possession of the land as mentioned in 

Ext-2. He does not know LABANYA BALA DAS, ANANDA CHARAN DAS, 

RABINDRA CH DAS and SACHINDRA CH DAS. Except, Sri KAMAKHYA 

CHARAN DAS, he did not meet anyone. P.W.1 has stated that he worked 

as Enforcement Officer at GMC. As per the direction of GMC regarding 

illegal construction, he executed it to break any illegal constructions. The 

permission of G.M.C or G.M.D.A is required to be taken when any 

construction is raised on any plot of land. He has admitted that the owner 

of the land can seek for permission. He has stated that he did not submit 

the sale permission before court to construct the building referred to in 

Ext-2 as he did not take any permission. At that time, none but GMC 

granted permission and he worked at GMC itself. He has admitted not to 

have exhibited the photographs of his R.C.C building. The Court Nazir 

(Civil) and Sri BIBEK CHOUDHURY had informed him that the house was 

destroyed in execution of a decree. He has deposed that he has not taken 

any steps against Sri SUNIL KALITA, BIBEK CHOUDHURY and AJIT DAS 

by filing a suit against them. He has admitted not to have taken any 

holding no for the house from G.M.C. While preparation of report as 

mentioned in Ext-6, he did not submit any documents to show that the 

house referred to Ext-2 belonged to him. He has denied the suggestion 

put forward by defence. 

 

CROSS-EXAMINATION OF P.W.2 

 

44. P.W.2 has stated that Late KAMAKHYA CHARAN DAS and RATAN DAS 

were the owner of the land in which they were trespassed. The instant 

case was lodged by Sri AJIT DAS. She has admitted not to have 

understood the contents of Ext-1. She does not know Sri ANANDA 

CHARAN DAS, LABANYA DAS, RABINDRA DAS and SACHIN CH DAS 

personally. She does not know if the demolition of their houses were 

done in execution of a decree from court. She does not remember the 
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date on which Court Nazir (Civil) went for execution. Moreover, she has 

admitted not to have known as to how many people went for execution  

 

CROSS-EXAMINATION OF P.W.3 

 

45. P.W.3 has admitted to have known the fact that Sri KAMAKHYA CHARAN 

DAS was the owner of the land. He does not know if there were any other 

owners. Even though agreement was made to purchase the plot of land 

in the name of his wife but he did not submit any document to prove the 

same. The holding no of his house was 1407. But, he admitted not to 

have submitted any documents. He did not submit any document to 

prove that additional plot of land was purchased from Late RAMESH 

CHOUDHURY. Since, there was holding no, therefore, he did not take any 

permission from GMC. He does not know from whose possession the 

complainant took the plot of land. Moreover, he admitted not to have any 

knowledge about the fact that the complainant got any authority to 

construct a building in the said plot of land. He knew the fact that ground 

floor of the building was complete. Except Sri KAMAKHYA CHARAN DAS, 

he does not know anyone in the case.  

 

CROSS-EXAMINATION OF P.W.4 

 

46. P.W.4 has stated that the case was lodged against the owner of the plot 

of land. However, he does not know the number of the suit. The decree 

was passed ex-parte. He has stated that he was present at the time of 

execution. He has admitted that he does not know LABANYA DAS, 

RABINDRA DAS and SACHIN CH DAS. He does not know the court 

officials who went to execute the decree.   

 

CROSS-EXAMINATION OF P.W.5 

 

47. Defence has declined to cross-examine the said witness. 
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CROSS-EXAMINATION OF P.W.6 

 

48. P.W.6 has stated that the writ was issued by the Court of Civil Judge No-2 

in respect of Title Execution No-1/91. The schedule was mentioned in Ext-

5. Writ was issued to the bailiff. During that period, he was the bailiff. He 

was authorised to remove any materials, any persons from the suit 

premises and anyone who refuse to vacate. He was further directed to 

remove unauthorised construction and anything comes in his way of 

delivery of possession to the decree-holder. He went to the place of 

occurrence to execute the decree alongwith ZARIKARAK, LAT MANDAL 

etc. He does not know LABANYA DAS, RABINDRA DAS, SACHIN CH DAS 

and ANANDA CHARAN DAS. He never met the complainant. However, he 

met his son. But, he did not object during execution of the decree. During 

execution of the decree, one Sri AJIT DAS was present. After execution, 

the son of the complainant took away the materials and articles.  

 

STATUTORY REQUIREMENTS 

 

SECTION 209 OF IPC 

 

49. Section 209 related to false and fraudulent claims in a Court of Justice. 

Not only must the claim be false to the knowledge of the person making 

it but the object of it must be to defraud, to cause wrongful loss or 

wrongful gain, to injure or annoy. This section punishes the making of a 

false claim. The offence will be complete as soon as the suit is filed. To 

bring home the charge u/s 209 of IPC, the prosecution is required to 

prove that the claim in question was made in Court of Justice as defined 

in Section 20 of IPC; that the accused made such claim; the claim was 

false one. To justify sanction to prosecute for an offence u/s 209 IPC, a 

mere dismissal of the plaintiff’s suit is not enough. It must be proved that 

the claim was to his knowledge false. The mere dismissal of a suit in the 

absence of clear finding that the suit was false and was brought with 

intent to injure the defendant is not a justification for directing the 
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prosecution of the plaintiff under Section 209 IPC. It is not enough to 

show that the plaintiff in the civil suit failed to discharge the burden or 

proof or that in the evidence adduced for the plaintiff, there were 

discrepancies or improbabilities which made it impossible for the Court to 

rely with confidence on his evidence or even which made it improbable 

that the fact alleged was true. In a prosecution based on the allegation 

that a false claim was wilfully presented, the prosecution will have to 

prove affirmatively that the case was false; that the accused when 

making such claim, intending to defraud, or to cause wrongful gain or 

loss, or to injure or annoy any person.  

 

SECTION 210 OF IPC 

 

50. Section 210 is the counterpart to Section 208 of IPC in respect of 

fraudulent decrees. The second part of Section 210 IPC postulates the 

existence of a decree or order and the accused fraudulently executing the 

decree after it is satisfied or executing the decree in respect of a part of 

claim already satisfied. The first part of Section 210 IPC in effect lays 

down that an accused who has obtained a decree fraudulently, whose 

decree is for a sum not due or for a sum larger than what is due or for a 

property or interest in property to which the decree holder is not entitled, 

can be visited by Criminal Court with penalty. To inflict punishment, 

therefore, the Criminal Court should find that the accused obtained a 

decree; the decree was fraudulent and thus is of no effect and the decree 

permitted the decree-holder-accused to get a sum not due or a sum 

larger than what is due or a property or interest in property the decree 

holder is not legally entitled to. 

 

51. As defined in Section 2 (2) of Code of Civil Procedure, a decree is formal 

expression of an adjudication conclusively determining the rights of the 

parties with regard to all or any of the matters in controversy in the suit. 

The question may arise as to whether Criminal Court can proceed to 

adjudicate that the decree was fraudulent and associated aspects in 
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connection with Section 210 of IPC. Obviously, a Criminal Court cannot 

override the conclusive determination of the Civil Court. It is therefore 

submitted that unless the decree is set aside by a competent Civil Court, 

Criminal Court cannot press into service the first part of Section 210 of 

IPC.  

 

SECTION 448 IPC 

 

52. To establish an offence u/s 448 of IPC, it must be proved by the 

prosecution that the entry was made in complainant’s house with intent 

to commit an offence or to intimidate, insult or annoy the complainant 

who was in possession of the property.  

 

SECTION 427 IPC 

 

53. For an offence under Section 427 IPC, five ingredients are necessary 

 

a. That the thing in question was property 

b. That the accused caused its destruction or such change therein, or in 

the situation thereof, as has destroyed or diminished its value of utility, or 

affected it injuriously 

c. That the accused did so intending or knowing that he was likely to 

cause loss or damage to the public or to any person 

d. That such loss or damage was wrongful 

e. That the loss or damage amounts to at least Rs 50/- (Fifty rupees only) 

 

54. Mischief has been defined in Section 425 IPC. Simple mischief has been 

made punishable by Section 426 IPC when by such mischief loss or 

damage caused is of Rs 50/- or more Section 427 is attracted. In 

calculating the value of the damage caused damage done to several 

things may be added together, provided the things are damaged at one 

and the same time, or so nearly at the same time as to form one 

continuous transaction. 



TYPED & CORRECTED BY ME Page 16 
 

JUDICIAL DETERMINATION 

 

55. The standard of proof in criminal law is to prove the guilt of the accused 

beyond reasonable doubt. Question arises whether prosecution has been 

able to discharge their burden. The facts alleged by prosecution are quite 

clear as complainant owned one land bought from the accused persons 

and raised one house over the place of occurrence and subsequently it 

was destroyed through execution of a decree in which he was not made a 

party where the said decree was not obtained legally by the accused 

persons.  

 

56. First of all, I will discuss the offence u/s 448 and 427 of IPC and 

subsequently, I will discuss the offence u/s 209 and 210 of IPC. 

 

57. Prosecution has alleged that the accused persons have committed 

trespass. But, the question arises whether the accused persons in this 

case committed any act of trespass? The answer is No. There is nothing 

on record to suggest that they have committed the act of trespass. This is 

because the complainant and his witnesses admitted that on the date of 

incident, the Civil Nazir, Executive Magistrate and other officials were 

present in the place of occurrence and that demolished the building of the 

complainant in pursuance of an order passed by Court. It was the court 

officials who entered the premise of the complainant and not the accused 

persons. Now, whether, the act of these court officials amounted to 

criminal trespass? Obviously no as they were lawfully performing their 

duty. As such no offence was committed as they are court officials. 

Prosecution has alleged that it was done on the instruction of the accused 

persons but P.W.6 himself admitted that it was done lawfully as per 

Court’s order and not from the instruction of the accused persons. During 

cross-examination, P.W.6 deposed that he was authorised to remove any 

materials, any persons from the suit premises and anyone who refuse to 

vacate. He was further directed to remove unauthorised construction and 

anything comes in his way of delivery of possession to the decree-holder. 
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However, none of the witnesses including complainant has deposed that 

on the day of incident, the accused persons trespassed the land of the 

complainant with intent to destroy the same. Prosecution failed to bring 

any eye-witness to prove that accused persons had trespass the land of 

the complainant.  

 

58. From the above, one aspect is clear, i.e. accused persons were not 

present at the place of occurrence. In order to attract Section 427 of IPC, 

prosecution is required to prove that the mischief of the accused persons 

caused damaged of the property amounting to Rs 50/-. Even though 

prosecution witnesses have stated that the building of the complainant as 

well building of P.W.2 and P.W.3 were destructed but they have not given 

any evidence in the form of photographs or any other documentary 

evidence or independent witnesses to prove the same. Multiple aspects 

are required to be proved. Proving one aspect is not enough at all. 

 

59. Question arises whether the damage done in pursuance of execution of 

decree amounted to mischief? In order to determine this, first of all it is 

required to be proved that the act of demolition was not legal. But, plea 

of the defence was that the act was done legally as per Court’s order. 

Prosecution has stated that complainant was not made party to the suit in 

respect of which the execution was done but in CPC there are adequate 

provisions in Order XI where appropriate reliefs are available for 3rd party. 

Since, the act of demolition or in other words the validity of execution is 

itself in question and that the matter is sub-judice in civil court, therefore, 

this is not an appropriate forum to ascertain whether the accused persons 

committed any mischief or not.  

 

60. Having said this, prosecution arrayed the accused persons as they were 

the plaintiffs to the suit through which the execution was carried out so 

they claimed that the accused persons have mens rea to carry out the act 

but as I have already discussed that the act was done by court officials in 

response to the execution of decree and not an individual act. Therefore, 
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from nowhere I could see any materials to hold that the accused persons 

were liable in any manner to attract the ingredients u/s 427 of IPC. 

 

61. Prosecution has alleged that the accused persons made a false claim in 

Court. Two aspects are absolutely not clear from evidence on record, i.e. 

what was that false claim and next in which Court the said false claim 

was made. There is nothing on record to suggest that there was any 

intention on the part of the accused persons to defraud or to cause 

wrongful loss or wrongful gain or to injure or annoy the complainant. In 

addition to this, one of the primary ingredients to attract Section 209 is 

that there must be a complainant from the court before which such false 

claim was made. In the instant case, I could not find any complaint from 

the concerned Court referring to any of such false claim.  

 

62. Prosecution side has also alleged that accused persons obtained the 

decree fraudulently and it was executed against him without making him 

a party to the suit, i.e. T.S 84/85 (old)/T.S 235/85. The decree was 

passed in favour of the plaintiff where some of them are accused persons 

in this case. Now, everyone has right to file a suit, contest the matter and 

get decision from a competent Court. In the said suit, the plaintiff 

(accused persons) obtained the decree in their favour. Prosecution failed 

to adduce any evidence to show that the decree was obtained 

fraudulently. Merely because the complainant was not made party to the 

suit necessarily means that decree was obtained fraudulently? I would 

like to answer the same in negative. First criteria which is required to be 

fulfilled is that the said decree is required to be set aside by competent 

Civil Court on the ground of fraud. Without determining this matter, this 

Criminal Court cannot determine this aspect. Once it has been proved 

that the decree was obtained fraudulently before a Court of law, then 

next criteria is that there should be a complaint in writing from the Court 

where the decree was obtained in fraudulent manner. In the instant case, 

none of the above criteria have been fulfilled.  

63. ‘ 



TYPED & CORRECTED BY ME Page 19 
 

64. Situated thus, I can safely conclude that prosecution has miserably failed 

to prove the guilt of the accused persons beyond reasonable doubt and 

as such there is nothing on record to warrant conviction against the 

accused persons.  

 

 

DECISION:-The points are decided in negative and goes in 

favour of the prosecution 
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ORDER 

 

In view of the discussions made above and the decisions reached in the 

foregoing points for determination, it is held that the prosecution has 

failed to prove beyond reasonable doubt that the accused persons 

ANANDA CHARAN DAS, LABANYA BALA DAS, RABINDRA CHANDRA DAS, 

and SACHINDRA CHANDRA DAS have committed the offence under 

section 209/210/448/427/34 of IPC as alleged and as such the accused 

person is acquitted of the charge under section 209/210/448/427/34 of 

IPC on benefit of doubt and they be set at liberty forthwith. 

The bail bond of the accused persons shall remain in force for another six 

months from today. 

This judgment is given under my hand and seal of this court on this 29th 

day of June, 2017 

The case is disposed of on contest. 

 

                                

 

 

 

        SUNDEEP KASHYAP DAS 

JUDICIAL MAGISTRATE FIRST CLASS 

KAMRUP (M) 
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APPENDIX 

LIST OF PROSECUTION WITNESS 

P.W.1- BINOD HAZARIKA 

P.W.2- DIAMOND DAS 

P.W.3- PRABHAT SINGHA LAHKAR 

P.W.4- SANJIB TANTI 

P.W.5- SARBESWAR KALITA 

P.W.6- SUNIL KALITA 

LIST OF DEFENCE WITNESS 

D.W- NONE 

LIST OF PROSECUTION EXHIBITS/DOCUMENTS 

EXT-1-CERTIFIED COPY OF POWER OF ATTORNEY 

EXT-2-AGREEMENT FOR SALE 

EXT-3-TITLE PAGE OF T.S 84/85 (OLD), T.S 235/85 

EXT-4-PLAINT OF T.S 235/85 

EXT-5-WRIT TO BAILIFF TO GIVE POSSESSION OF LAND 

EXT-6-REPORT OF EXECUTION 

LIST OF DEFENCE EXHIBITS/DOCUMENTS 

NONE 

 

   SUNDEEP KASHYAP DAS 

JUDICIAL MAGISTRATE FIRST CLASS 

KAMRUP (M) 

 

 


