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Smti. Nilima Sarma

..... Appellant

versus

          1. Smti. Krishna Baruah,

          2. Smti. Moni Baruah

         ..... Respondents

         3. The Commissioner,

             Assam State Housing Board,

         4. The Deputy Commissioner,

              Kamrup (M) Guwahati

       .... Proforma Respondents



The appeal  coming up for  final  hearing on 17/5/17,  23/6/17,  9/6/17, 

23/6/17  in presence of ;

Mr. H.K. Sarma, Advocate for the appellant

Mr. S.K. Sanganeria, Advocate for the respondents

And having stood for consideration to this day, the court delivered the 

following judgment ;

JUDGMENT

1. This appeal is filed  under Order 41 Rule 1 r/w section 96 CPC., 

by the appellant against the judgment and decree dated 9/8/11, passed by 
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learned Munsiff No.2 Kamrup (M) Guwahati in TS No.27/07, whereby, the suit 

of the appellant was dismissed with cost.  

2. The  case  of  the  appellant  briefly,  is  that  Prabodh  Chandra 

Sarma since deceased, and husband of the appellant, purchased a plot of land 

measuring 1 katha, 16 lechas 1 powa, covered by Dag no.51 KP.Patta no.30,  

situated at village- Barmotaria, Mouza- Beltola in the district  of Kamrup (M) 

Assam. One Kiran Bhattacharjya was on the eastern boundary side who sold 

the  land  subsequently,  to  the  respondent  no.1  and  2.  There  was  closed 

relationship  between  the  husband  of  the  appellant  with  the  in-laws  of  the 

respondent no.1 and 2. The suit land was a vacant land. So as per consent of 



the husband of the plaintiff/ appellant, the defendants/ respondent no.1 and 2 

constructed a garrage on the suit land and thus the defendants/ respondent 

no.1 and 2 came into possession of the suit land as permissive occupiers. The 

husband of the appellant/ plaintiff  was an employee of State Housing Board 

and on account  of  financial  irregularites,  he was put  under suspension.  To 

recover  the  defaulted  amount,  the  suit  land  was  attached  by  the  Deputy 

Commissioner, Kamrup (M) Guwahati pursuant to the direction of the employer 

of the husband of the appellant. The land owner and husband of the appellant/ 

plaintiff  took  his  last  breath  on  9/8/2001  on  account  of  some  ailments. 

Following the death of the husband, the interest in the suit land devolved upon 

the appellant/ plaintiff. 

3. On 24/11/06, the appellant/ plaintiff along with her nephew Sri 

Dipak Kakati visited the house of the defendants/ respondent no.1 and 2. The 

appellant  appraised  the  defendants/  respondent  no.1  and  2  regarding  her 

intention to construct a dwelling house on the suit land. But the defendants/ 

respondent no.1 and 2 informed her that her husband sold the suit land to them 

by a registered deed no.5947/06 dated 24/11/06 and furnished a copy of the 

deed. Accordingly, the appellant/ plaintiff obtained a certified copy of the sale 

deed  which  was  furnished  to  her  on  5/1/07.  The  appellant  could  not  but 

understood  some  conspiracies  behind  the  said  sale  of  suit  land  to  the 

defendants/ respondent no.1 and 2. Hence the appellant as plaintiff filed the 

above suit for declaration of sale deed no.5947/2000 as void, illegal, recovery 

of  possession  of  the  suit  land  by  evicting  the  defendant  no.1  and  2  and 

permanent injunction.



4. The defendants/ respondents appeared and contested the 
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suit  by  filing  written  statement,  denying  the  contentions  of  the  appellant/ 

plaintiff.  It is stated by the defendants/ respondents that the plaintiff's husband 

late Prabodh Sarma duly executed the sale deed no.5947/2000 during his life 

time and transferred the suit land in their favour and accordingly, they came 

into possession of the same. Hence it is prayed to dismiss the suit. 

5. Upon the pleadings of the parties, learned trial court framed the 

following issues in the suit ;

ISSUES

1] Whether the suit is maintainable in law and facts?

2] Whether there is any cause of action for the suit ?

3] Whether the suit is propely valued and proper court fee os paid  

    thereon ?

4] Whether the sale deed no.5947/2000 is viod, illegal, inoperative   

     and not binding on the plaintiff ?

5] Whether the plaintiff is entitled to the reliefs as prayed for ?

6. During the trial, the appellant/ plaintiff  examined as many as, 

three witnesses including herself while the defendants/ respondents examined 

four  witnesses  to  substantiate  their  respective  cases.  After  hearing  the 

argument, passed the impugned judgment and decree, dismissing the suit of 

the appellant with cost and interest.  Being higly aggrieved by the impugned 

judgment and decree dated  9/8/11, the appellant preferred this apeeal on the 



grounds as stated in the memo of appeal. 

7. The grounds of  the appeal  particularly,  is  that  the pleadings 

made in the written statement of the defendants are found inconsistant with the 

evidence on cross-examination and as such, the evidentiary value of the same 

therefore, stands extingushed and the claim following such position shall be far 

from  consideration  and  the  claim  of  the  defendants/  respondents  that  the 

impugned sale deed was executed by the husband of the plaintiff/ appellant 

shall be nullified and that the plea of the defendants/ respondents in the written 

statement that the appellant/ plaintiff was aware of execution of sale deed by 

her husband and it was she who kept th e consideration money which was 

handed over to her by her husband at the time of payment by the defendants/ 

respondents which does not consistant with the evidence 
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of DW2 in the cross-examination that she cannot say to whom late Prabodh 

Sarma gave the amount and again, DW2 admitted that she did not know the 

plaintiff/ appellant neither she met her nor visited the house of the plaintiff and 

moreover, DW2 stated that consideration amount was paid to the husband of 

the plaintiff and the negotiations leading to sell were held at the rented house 

of the plaintiff which is contradictory in nature and further DW3 stated that on 

the day of execution of sale deed vide Ext.B, we paid Rs.1,44,000/- to the late 

husband of the plaintiff at Sub-Registrar office and never went to the house of 

late  Prabodh  Sarma  while  DW1 deposed  that  the  husband  of  the  plaintiff 

executed the sale deed in our favour being deed no.5947 dated 19/8/2000 and 

full  consideration  amount  of  Rs.1,44,000/-  was paid  to  the  husband of  the 



plaintiff and such contradiction in the evidence of DW2 and 3 without support of 

the pleadings have out and out proved the fraudulent nature of impugned sale 

deed but learned trial court ignored such vital points.

8. And that in the written statement, it was pleaded that the fact is 

that the husband of the plaintiff was in need of funds and was in search of a 

suitable  purchaser  and  the  answering  defendants  having  learnt  about  the 

same, agreed to purchased the suit land by paying the fair market price but in 

the   cross-examination,  DW2 stated  that  she  did  not  know when  Prabodh 

Sarma expired and the period of his illness and his age but he was of midium 

complextion and she did not know the market value of the suit land and as 

such such contradictory statements hints out the fact that Ext.B is a forged 

document but  no discussion was intiated by learned trial  on the above and 

thereby, committed manifest error.

9. It  is stated by the appellant that in the written statement, the 

defendants/ respondents stated that they have no knowledge of loss of mental 

balance and ultimately  embrassing death on 9/8/01 by Prabodh Sarma but 

during cross-examination, DW2  deposed that there was no agreement for sale 

existed before execution of Ext.B  and when Prabodh Sarama died and now, if 

DW2  had  no  knowledge  of  the  health  condition  of  Prabodh  Sarma  on 

19/8/2000,  than,  her  claim  alongwith  DW3  that  Prabodh  Sarma  if  in  fact 

appeared before the Sub-Registrar office, Guwahati shall cast all shadow of 

doubt as to alleged execution of Ext.B by Prabodh Sarma and as such, such 

stand taken by the defendants has reduced the evidentiary value of the same 

however, learned trial court totally silent about such evidence on record. 
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10. The defendants/ respondents in the written statement denied 

the visit of the appellant wth her cousin on 24/11/06 to the house of them as 

well  as,  in  the  evidence  but  the  defendant  no.1  in  the  cross-examination, 

deposed  that  she  could  not  remember  the  incident  on  24/11/06  which 

transpires  that  there  was  an  incident  on  24/11/06  and  the  defendants  by 

passage of time failed to recollect it  but it  was the date for cause of action 

which the defendants denied it to extract illegal gain thereby, damaging the suit 

in the plea of limitation. However, the defendant no.1 was exposed herself by 

her own statement but the learned trial court ignored the same for the reason 

not known, such cogent evidence and therefore, committed manifest error.

11. And that the defendants pleaded that the negotiation for sale of 

the suit land held in presence of the plaintiff and that too after obtaining the 

necessary sale permissions from the compentent authority but in the cross-

examination, defendant no.1 deposed that she could not remember who signed 

the sale permission application and her husband did all the works relating to 

sale permission and the registration of the deed and she did not execute any 

power of attorney to her husband for the said work and she applied before 

GMDA after applying for permission before the Deputy Commissioner and she 

has not submitted the copy of the application for obtaining permission which 

bears  her  signature  and  the  signature  of  the  vendor  while  DW3 deposed 

differently that he took steps for purchase of the suit land and the permission 

required for sale the land was obtained by Prabodh Sarma and so he cannot 

say when the same was obtained and he could say when the sale permission 



was obtained and thus the evidence of DW2 and 3 is quite contradictory and 

not acceptable and is away from the pleadings made in the written statement 

but learned trial court ignored such inconsistancies appeared on the face of the 

record.

12. And that the defendants in the written statement, pleaded that 

the husband of  the plaintiff was in sound health and mind went to the office of 

Sub-Registrar  to  execute  the  sale  deed  and  no  fraud  was  committed  in 

execution of the sale deed by the husband of the plaintiff  but such contentions 

of the defendants are rather rediculous since the plaintiff /appellant nowhere 

stated that her husband committed fraud in the alleged execution of sale deed 

however, the fact of committing fraud stands admitted by the admissions of the 

defendants while stating that whatsoever, 
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nature of fraud committed in execution of the sale deed by the husband of the 

plaintiff  and  the  question  of  manufacturing  such  a  deed  does  not  arise  is 

therefore, the defendants by implication, have admitted that the sale deed was 

not  executed  by  the  husband of  the  plaintiff  and as  such,  the  question  of 

making fraud and /or manufacturing the deed does not arise but learned trial 

court failed to appeciate the inner lying meaning of the statement above and 

held the view that the impugned deed was executed by the husband of the 

plaintiff which deserves to be discarded. 

13. And  that  the  Madhu  Deka  was  the  witness  of  Ext.B   but 

Chittaranjan  Baruah  is  not  the  witness  of  Ext.B  which  was  overlooked  by 



learned trial court and that the statement of the defendants that the suit land 

was not seized and kept under attachment and the sale deed was executed by 

the husband of the plaintiff by following all procedure stands disproved by the 

versions of DW2 and 3 and that the the charge against the husband of the 

plaintiff was proved in the departmental proceeding for his financial irregularites 

and the Commissioner, Assam State Housing Board requested the concerned 

Deputy Commissioners of the district to attach the immovable properties  of of 

P.C. Sarma or any other  members his undivided family and freezing all rights 

including heritable and transferable by way of  gift,  sale etc.,  which was not 

denied by the defendants and the plaintiff submitted a copy of order of Deputy 

Commissioner as Annexure-II alog with the plaint which was not refuted by the 

defendants which indicates that the defendants admitted as to encumbrance of 

the  suit  land  pursuant   to  order  of  proforma defendant  no.1  and  as  such, 

examination  of  proforma  defendant  no.1  and  2  to  prove  the  attachment/ 

freezing of the suit land shall therefore, be out of place as per section 58 of 

Evidence  Act  and  as  such,  not  discussing  the  above  fact,  the  impugned 

judgment and decree is totally erroneous.

14. And that the name of the husband of the plaintiff was written as 

Prabodh Sarma in th sale deed as per official record, the name of the husband 

of the plaintiff  is Prabodh Chandra Sarma which stands proved without any 

denial that the impugned deed was executed fraudulently and that the fictitious 

address as appeared in the Ext.B of the husband of the plaintiff stands prove 

that the defendants had no communication with the husband of the plaintiff.

15. Further the boundaries of the land as described by DW2 and 3 
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are different along with the boundaries mentioned in the NOC of GMDA but all 

these irregularites/ discripencies were ignored by learned trial court and that 

the GMDA application was submitted before the sale permission granted by the 

Deputy Commissioner ans such fraudulency was committed by the defendants 

but the learned trial court deliberately, overlooked the same  and that from the 

evidence of  DW2, it  appears that  DW2 admitted that  no photograph of  the 

seller, buyer and witnesses was affixed in Ext.B which is compulsory in nature 

under the law but inspite of the same, learned trial court held that the impugned 

deed was duly executed and therefore, the impugned judgment and decree is 

liable to set aside and reversed. 

16. I  have  heard  learned  counsel  for  the  appellant  as  well  as, 

respondents and perused the impugned judgment and decree with the record 

and various decisions relied by the parties.

17. Learned counsel for the appellant while assailing the impugned 

judgment  and decree,  submitted  streneously  that  the  suit  was  filed  by  the 

appellant/  plaintiff  within  the  time  prescribed  u/s  59  of  Limitation  Act  after 

getting knowledge of the same by the appellant on 24/11/06 when cause of 

action  arose  for  the  suit  and  thus,  the  suit  is  not  hit  by  law  of  limitation 

inasmuch, the execution of the impugned sale deed vide Ext.B was hit u/s 52 

of Transfer of Property Act since the same was executed when the suit land 

was attached by the concerned authority and as such the sale deed is void and 

inoperative in law. He submitted that there was no photograph affixed on the 



impugned sale deed which indicates that there was fraudulency on the part of  

the respondents in execution of the sale deed and the name of the husband of 

the appellant is actually Prabodh Chandra Sarma as per official record but in 

the sale deed, it appears only some Prabodh Sarma executed the sale deed 

which creates doubt over the genuineness of execution of the sale deed by the 

husband of the appellant and that the appellant was under impression that the 

proforma defendants will  adduce evidence to the effect of attachment of the 

suit  land  and  others  which  would  have  favoured  but  due  to  absence  of 

evidence of the proforma defendants, the appellant could not adduce any other 

evidence which remained as defect in the case and as such, he prayed to allow 

the application of the appellant filed under Order 41 Rule 27 CPC., to prove the 

same, otherwise, the appellant would suffer irreparable loss and injury. 
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18. Per contra, learned counsel for the respondents submitted that 

the burden of proving the own case lies always  on the plaintiff but it cannot  

rely weakness of the defendants to establish the own case of the plaintiff. He 

submitted that the provisions u/s 32A of Registration Act was introduced after 

execution of  the Ext.B and as such,  the photograph of  the parties was not 

affixed  thereon.  He submitted  that  the suit  of  the appellant  was hit  by  the 

limitation Act inasmuch as, as per Order 7 Rule 3 CPC., the suit land needs to 

identifable  which  indicates  in  the  sale  deed  and  as  such  discripencies  so 

alleged in the sale deed regarding boundaries of the suit land does not bear 

much importance. 



19. Further,  learned  counsel  for  the  respondents  submitted  that 

there was no diligence on the part of the appellant during the trial, there was no 

endevour of the appellant to call for the relevant record to prove the attachment 

of  the  suit  land  by  the  concerned  authority  and  as  such,  allowing  the 

application under Order 41 Rule 27 CPC, would mean to fillup the lecuna by 

the appellant and therefore, such application at this belated satge, cannot be 

allowed.  He submitted that the appellant failed to prove that the respondents 

played any fraudulent role in execution of the sale deed by the husband of the 

appellant inasmuch as, the name of the husband of the appellant, contained 

'chandra'  in the middle between surname and name was not proved by the 

appellant for which learned trial court rightly held that the impugned sale deed 

was duly executed by the husband of the appellant and as cuh, there is no any 

illegality in the impugned judgment and decree andprayed to uphold the same. 

20. After  considering  the  rival  contentions  of  the  parties,  the 

following points mainly are taken for determination in the appeal. 

POINT No.1- Whether the suit of the appellant is hit by law of 

limitation ?

POINT No.2- Whether the sale deed vide Ext.B is barred due 

to provisions u/s 52 of Transfer of Property Act due to attachment ?

POINT No.3 –  Wether  the  sale  deed of  the  suit  land was 

executed by the husband of the appellant ?

21. The appellant pleaded that she on her visit to the house of the 

respondents on 24/11/06 came to know about the sale of the suit land by her 

husband to the respondent no.1 and 2. The Ext.2/B is the said sale deed by 
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which the husband of the appellant sold the suit  land to the defendants on 

19/8/2000. There is no evidence to show that prior to 24/11/06, the appellant 

came to know or knowledge that the suit land was sold out vide Ext.2/B even 

though the husband of  the appellant  was the vendor  of  the land.  There is 

allegation of the appellant that at the relevant time of execution of the sale 

deed vide Ext.2/B, her husband was ill and as such, execution of the Ext.2/B is 

fraudulent and not executed by her husband. In absence of evidence, it cannot 

be held that the appellant had knowledge of execution of Ext.2/B on 19/8/2000. 

Thus  the  appellant  acquired  knoweldge  of  execution  of  the  same  only  on 

24/11/06. Accordingly, she obtained a certified copy of the Ext.2/B on 5/1/07 

and thereafter, filed the suit on 8/1/07. Therefore, the suit is not hit by article 59 

of Limitation Act. Hence the point no.1 is decided not in affirmative.

22. The  appellant  in  her  evidence  stated  that  there  was  false 

allegation / charge brought against her husband by the proforma respondent 

no.3  but  could  not  establish  in  the  court.  Even  though,  her  husband  was 

seriously anxious about the same and as such, was fallen ill. After obtaining 

the certified copy of Ext.B, she came to know that the suit land was shown to 

have been sold out in 2000. But in August, 2000, her husband was seriously ill  

for diabetics with high blood pressure and kidney problem and was bed ridden. 

The appellant was busy with nursing of her husband and as such, there is no 

question of selling of the suit land by her husband. Therefore, the respondent 

no.1 and 2 by means of playing fraud, prepared the Ext.B. Moreover, the suit 

land in August, 2000, was attached by the proforma respondent no.4 as told by 



her deceased husband. Hence her husband did not sale the suit land to the 

respondent no.1 and 2 which was lawfully attached. No document is submitted 

by the appellant in support of attachment of the suit land at the relevant time of  

execution of Ext.B. 

23. The  contentions  of  the  appellant  is  that  she  was  under 

impression  that  the  proforma  respondent  no.3  would  produce  the  relevant 

official document relating to attachment of the suitland. But it was not done by 

the proforma respondent no.3 during trial of the suit. As a result, the appellant 

was deprived of proving the fact that the suit land was attached at the relevant 

time and thus hit  by section 52 of  Transfer  of  Property Act.  Thus from the 

above contentions, it would say that the appellant has no document to show 

that the suit land was attached.  But it needs to know if the suit land 
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was  actually  attached  by  the  authority  concerned  at  the  relevant  time  of 

execution  of  Ext.B.  The  appellant  did  nothing  to  prove  the  same.  Her 

contentions shows that she did not take any steps on her own but to wait for 

the  evidence  of  the  proforma  respondent  no.3  to  adduce  such  evidence 

regarding attachment of the suit land. Such contention is too feeable to accept. 

In other words, it can be said that the appellant had no any proof to establish 

the fact  regarding attachment  of  the suitland except  orally  claimed it  to  be 

attached to get benefit. Hence knowing fully well about such deficiency in the 

evidence,  the appellant  filed the petition under Order 41 Rule 27 CPC.,  for 

tender  additional  evidence to  cover  up the deficiency in  her  evidence.  It  is 

correct  to  say  that  the  appellant  produced  a  document  which  indicates  a 



request by the department of the deceased husband of the appellant to the 

concerned Deputy Commissioners to attach the properties of her husband. But 

in actual terms, there is no such document produced by the appellant to prove 

that the land in Ext.B was attached by the authority at the relevant time. So 

allowing additional evidence would not serve any purpose of the appellant.

24. It  seems  that  the  appellant  did  not  exhaust  the  other 

requirements  before  applying  for  benefit  of  additional  evidence under  such 

provisions of law. Mere fact that the decision of the learned trial  court went 

against her, the appellant filed the application under Order 41 Rule 27 CPC. 

Therefore, if such petition is allowed, it would amount to fillup her lecuna. In 

absence of evidence, Ext.B cannot be held as illegal and it is not hit by section 

52 of Transfer of Property Act.  The point no.2 is answered accordingly. 

25. In  the  evidence,  the  appellant  stated  that  her  husband  was 

since ill,  during the month of August, 2000, and he was bed ridden and as 

such,  he  cannot  go  out  to  execute  Ext.B  before  the  Sub-Registrar  office. 

Therefore, Ext.B was executed fraudulently by the respondent no.1 and 2. On 

perusal  of  the  evidence  on  record,  it  does  not  appear  that  the  appellant 

produced  any  medical  document  to  establish  that  her  husband  was 

incapacitated by illness to execute any document. There was scope for the 

appellant  to  prove  that  the  signatures  in  Ext.B  were  not  belonged  to  her 

husband. But the appellant seems not interested to take the help of any such 

means available for her proof that the signatures in Ext.B does not belong to 

her husband. Therefore, the appellant did not adduce sufficient and reliable 

evidence to get decision in her favour. The appellant alleged that the Ext.B 
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does  not  contain  the  photograph  of  the  parties  inculding  her  husband.  It 

appears that the new enactment of Registration Act was come into force in 

2001  while  Ext.B  apparently,  executed  in  2000 which  was  before  the  new 

enactment of law. Therefore, it was not compulsory for fixing photograph of the 

parties  in  2000.  For  that  no  fraudulent  act  can  be  attributed  upon  the 

respondent no.1 and 2 in connection with Ext.B. Apart from that, there is no 

ambiguity in the  land description in Ext.B to create any doubt over execution of 

it fraudulently.  Hence due to lack of evidence it cannot held that Ext.B was not  

executed by the deceased husband of the appellant. In the result, the point 

no.2 is decided in affirmative. Before parting with the case, it appears that the 

appellant brought several lecuna in the findings of the learned trial court in the 

impugned judgment by narrating the evidence on record. But perusal of the 

evidence on record, this court does not find any serious defects or deficiency in 

appreciation such evidence on record by learned trial court.  

26. Under  the  above  facts  and  circumstances  of  the  case,  it 

appears that there is no any infirmity in the finding of learned trial while passing 

the impugned judgment and decree. Thus it does not require any intereferance. 

Accordingly, it is upheld. There is no merit in the appeal. Hence the appeal is  

dismissed.  Prepare  a  decree.  Send back   the  record  to  learned trial  court  

immediately.

27. Given under the hand and seal of this court on this 30th day of 

June, 2017. 



Dictated and corrected by :

Shri C. Das,

Addl. District Judge No.1,              Addl. District Judge No.1

   Kamrup (M) Guwahati    Kamrup (M) Guwahati

 


