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 IN THE COURT OF SPECIAL RAILWAY MAGISTRATE, KAMRUP

      C.R. CASE 36/15

  State

      -Vs-

                                                         Rajesh Jaiswal & Anr.

PRESENT : Sri Devojyoti Bhuyan, 
Special  Railway  Magistrate  1st class, 
Guwahati

For the Prosecution : Sri Swatantra Kumar 
Learned  P.P/N.F.Rly/GHY

For the accused person : Sri Chandra Sekhar Ray 
Learned Counsel

Date of prosecution evidence : 07-03-2017,  27-03-2017,  24-04-
2017,

17-05-2017    

Date of Argument : 17-06-2017

Date of Judgment : 30-06-2017

U/S 3(a) Railway Property (Unlawful Possession), 1966

Judgment

1.  The case of the prosecution in brief is that on 21-09-2015 from 16:30 hrs,  
acting on source information Sri A. Rahman, IPF/CIB/GHY and IPF/KYQ with 
staff with assistance of local police/ Gorchuk, Guwahati conducted search in 
the scrap godown of one Raju Jaiswal situated at Kotahbari under Gorchuk P.S. 
observing all house search formalities. In course of search, two gunny bags 
containing copper wire without insulation in cut condition,  suspected to be 
railway cables weighing about 50 kg each could be recovered inside the shop 
of Raju Jaiswal which were kept concealed under other scrap materials. During 
search the owner  Raju Jaiswal  was not present  in  the scrap shop but  his 
brother  Rajesh Jaiswal  M/32 yrs  S/O Sri  Ramjeet Jaiswal  was present.  On 
demand  he  failed  to  produce  any  legal  document  in  support  of  lawful 
possession of the recovered railway copper wires. Accordingly the materials 
were seized by IPF/CIB/GHY at the spot at 17:30 hours of 21-09-2015 from 
the possession of Rajesh Jaiswal in presence of witnesses and he was taken 
into custody. Thereafter Raid was also organised to apprehend Raju Jaiswal in 
his residence, but could not be arrested. In this regard, IPF/CIB/GHY lodged a 
complaint and on the strength of complaint the instant case was registered by 
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IPF/KYQ vide no. 2(9)15 U/S 3(a) R.P.(U.P.) Act dtd 21/09/15 and took up 
enquiry by him.     

2.  After the completion of the enquiry of this case the enquiry officer (E.O.) 
submitted the prosecution report against the accused persons U/S 3(a) of R.P.
(UP) Act.  Finding a prima facie  material  this  court  took cognizance of  the 
offence. After hearing both sides this court framed charge U/S 3(a) of R.P.(UP) 
and  the  particulars  of  the  offence  were  read  over  and  explained  to  the 
accused person after furnishing the copies to which they pleaded not guilty 
and claimed to be tried.     

3. During trial to prove its case the prosecution examined 06 (six) numbers of 
witnesses namely PW-1 Sri Madan Swargiary; PW-2 Sri Biswajit Nath; PW-3 Sri 
Kameswar Singh; PW-4 Sri Ataur Rahman; PW-5 Sri Sanjay Kumar and PW-6 
Sri Jogesh Kumar as prosecution witness. Statement of the accused persons 
U/S  313  Cr.P.C  are  recorded  in  a  separate  form,  wherein  they  pleaded 
themselves  to  be  innocent.  On  the  contrary  the  defence  adduce  none  as 
defence witness. 

4. Heard the arguments of learned counsels on both sides. Gone through the 
evidence on record.

                  5. Points for determination:

    Whether the accused persons on 21-09-2015 were found in  unlawful 
possession  of  20  kg of  19 core,  12 core and 6 core  copper  wire  without  
insulation  which  are  Railway  property  concealed  in  their  scrap  shop  at 
Kotahbari  under  Gorchuk  P.S.  suspected  to  be  stolen  and  committed  an 
offence U/S 3(a) R.P.(UP) Act or not?

                  6. Discussion, Decision and Reason Thereof:

     Now let  me at  the outset,  consider  the  evidence on record  before 
deciding the points for determination.

      PW1 in his evidence deposed that on one day of September of 2015 
while he was coming after attending a marriage ceremony, RPF called him to 
the scrap dump of Rajesh Jaiswal at Kotahbari. They took him inside the dump 
and show him some copper type of materials in two gunny bags which were 
seized in his presence. During that time Raju Jaiswal was not present but his 
brother Rajesh Jaiswal was present there. He put his signature in the seizure 
list [Exhibit 1(1)] along with label [Exhibit 2(1)]. During cross examination he 
stated that he put his signature in the seizure list as RPF told him to do so. He 
did not read out the seizure list as well as the Exhibit 2. He has never dealt 
with the seized materials and did not know about it. He came to know it to be 
copper materials after it was informed by them. He did not know if there were 
any legal documents relating to the seized materials. He did not know about 
fact of the case and attended there as he was called by RPF.           
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      PW2  in  his  evidence  deposed  that  on  21-09-2015  he  along  with 
IPF/CIB/GHY  A.  Rahman  and  staff  on  the  basis  of  information  conducted 
search at the scrap shop of Raju Jaiswal at Kotahbari with the help of local 
police of Gorchuk. During the search the owner of the godown Raju Jaiswal 
was not present but his brother Rajesh Jaiswal was present there and it was 
conducted in the presence of one local witness from which two gunny bags 
(about 50 kg each) containing copper wire without insulation were recovered. 
On interrogation to Rajesh Jaiswal relating to the recovered materials he could 
not furnish any legal documents. Thereafter the said materials were seized 
(Exhibit 1) by IPF/CIB/GHY A. Rahman in presence of available witness. Then 
Rajesh Jaiswal was taken into the custody and brought to RPF post along with 
the materials. In this regard IPF/CIB A. Rahman lodged a written complaint 
(Exhibit 7) and on the basis of it a case was registered and took up enquiry 
[Exhibit 7 (1)] into the case. During enquiry he visited the place of occurrence 
and prepared sketch map (Exhibit 6). Thereafter he recorded the statement 
(Exhibit  8)  of  accused  Rajesh  Jaiswal  in  presence  of  independent  witness 
where he confessed his guilt relating to the incident. He got examined the 
materials by expert who confirmed (Exhibit 5) that out of the seized materials 
about 20 kg materials (Material Exhibit 1) were railway materials. Thereafter 
on  17-10-2015  Raju  Jaiswal  appeared  before  him  with  the  order  of 
anticipatory bail of Hon’ble Session Judge, Kamrup (M) and after recording his 
statement was allowed to go. He also seized the trade licence of the godown 
from  Raju  Jaiswal  and  again  returned  back  to  his  custody  (Exhibit  4). 
Thereafter he recorded statement of all the relevant PWs relating to the case 
and  finding  prima  facie  materials  against  both  the  accused  persons  he 
submitted prosecution report (Exhibit 3) U/S 3(a) R.P.(U.P.) Act. He has seen 
the accused persons present in the court. He has also seen the 20 kg railway 
materials in the court. During cross examination he stated that he has seized 
the materials from the godown of the accused Raju Jaiswal. During enquiry 
the accused person produced one Municipal certificate relating to the godown 
where  Raju  Jaiswal  was  mentioned  to  be  the  owner  of  the  godown.  He 
presumed  the  Municipal  certificate  to  be  of  the  godown  from  where  the 
materials were seized as it was produced by the accused person. He did not 
know if there was any other shop belonging to the accused person near the 
godown. He did not enquire about fact that the Land lord of the said godown 
was the accused or it was a rented one. He denied the suggestion that the 
godown from which the materials were seized did not belong to the accused 
person because the accused owned another shop near it. There contains 50 
kg  in  each  bag  and  both  the  bags  were  seized.  During  the  seizure  they 
assumed the materials to be railway materials on the basis of suspicion. The 
20 kg of materials has only been produced in the court and other 80 kg were 
not the railway materials. The said 20 kg railway materials were contained in 
both the bags mixed with other materials. He denied the suggestion that both 
the  bags  contained  40  kg  each  and  later  they  put  other  20  kg  railway 
materials  in  both the bags.  They seized the bag from the godown of the 
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accused person. He denied the suggestion that the seized materials were not 
recovered from the possession of both the accused persons. He denied the 
suggestion that the said godown did not belong to accused Raju Jaiswal or 
Rajesh Jaiswal.  

      PW3 in his evidence deposed that on 21-09-2015 as per instruction of 
I/C Gorchuk PS he along with Inspector/RPF and one other officer went for 
search at scrap shop of Raju Jaiswal at Kotahbari. When they reached there 
they did not  found the owner of  the godown but his  brother  was present 
there.  Then  on  searching  the  godown  found  two  bags  containing  wire. 
Thereafter RPF seized the materials and he put his signature in the seizure list  
[Exhibit 1(3)] and card label [Exhibit 2(3)]. He has seen the seized materials in 
the court. During cross examination he stated that he acted accordingly as per 
direction by his officer. He put his signature at the place where RPF official told 
him to do so. He did not know if the materials seized in the godown were kept 
in the gunny bags or not. He did not know during the seizure that the said 
materials were railway materials. He was only performing his duty and acted 
accordingly as directed by officer. 

      PW4 in his  evidence deposed that on 21-09-2015 while serving as 
IPF/CIB/GHY received one source information that railway materials has been 
concealed at the scrap shop of Raju Jaiswal at Kotahbari. Thereafter he along 
with IPF/KYQ and staff at first went to the local police Gorchuk PS and gave 
requisition for their assistance. Then after taking local police staff alongwith 
they attended the shop of Raju Jaiswal. They did not found Raju Jaiswal there 
but found his brother Rajesh Jaiswal. Thereafter they called one local witness 
and in  the presence of  Rajesh  Jaiswal  and local  witness  and they started 
search at about 16/30 hrs of the said date from which they found copper wire 
without  insulation  contained  in  two  gunny  bags  of  50  kg  each  which  are 
suspected to be railway materials. Then on enquiry to Rajesh Jaiswal about 
recovered suspected railway materials could not furnish any valid documents. 
Thereafter he seized (Exhibit 1) the materials in presence of available witness. 
Then he took Rajesh Jaiswal into the custody and along with seized materials 
tried to trace out Raju Jaiswal in his house as led by Rajesh Jaiswal but could 
not find out. Thereafter they brought him to RPF/Post/KYQ and in this regard 
lodged a written complaint (Exhibit 7) with handing over the seized materials 
along with the accused Rajesh Jaiswal to IPF/KYQ. During cross examination 
he  stated  that  he  has  not  seized  any  document  relating  to  the  godown 
ascertaining whether it did belong to Raju Jaiswal or Rajesh Jaiswal. During 
the seizure of the materials only a small part of it was railway materials and 
there was suspicion relating to the other materials to be the railway materials. 
The materials were found inside the godown but not in the possession of the 
accused person. He denied the suggestion that the seized materials were not 
found from the possession of the accused person or from the scrap godown. 
Exhibit 1 did not contain the signature of the Raju Jaiswal.              
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      PW5 in his evidence deposed that on 22-09-2015 he was called by RPF 
officer to Kamakhaya Post where in presence of him enquiry was made to 
accused Rajesh Jaiswal. The accused person stated that he has no any valid 
document relating to the seized materials.  Thereafter  he put his  signature 
[Exhibit  8(3)]  as  witness  on  the  statement  of  the  accused.  During  the 
recording  of  the statement  no any physical  assault  was inflicted upon the 
accused. During cross examination he stated that he has put his signature in 
Exhibit 8(3) as RPF has told him. He did not know about the incident and he 
went there as he was called by RPF. The Exhibit 8 was written by the RPF.  

      PW6 in his evidence deposed that on 25-09-2015 while he was working 
as Technician-I/Kamakhaya as per direction of  SSE/Signal/KYQ he attended 
the RPF/Post/KYQ where he was shown some cable without insulation in two 
bags. He examined the cables and found about 20 kg (Material Exhibit 1) out 
of it as railway cable (12 core, 19 core and 6 core). Thereafter he put marking 
“X” over the bag containing the materials  for its further identification. The 
materials were in unserviceable condition. Thereafter he issued the material 
certificate  (Exhibit  5)  of  it.  During  cross  examination  he  stated  that  the 
material certificate was not written by him but he has only put his signature 
there. He did not issue railway theft memo regarding the materials. He denied 
the suggestion that the materials examined by him were not the materials 
produced  before  the  court.  The  examined  materials  may  also  be  used  in 
railway telecom department.  

7.   Now appreciating the evidence of PWs it appears from the evidence of 
PW-4,  the  complainant  and  seizing  officer  of  the  case  that  the  suspected 
railway  copper  cable  (without  insulation)  was  recovered  from  the  scrap 
godown of the accused Raju Jaiswal after conducting search there and other 
co-accused  Rajesh  Jaiswal  was  found  in  the  charge  of  the  scrap  godown 
during that time to which could not furnished any legal authority for the lawful 
possession of the same. Thus an offence U/S 3(a) RP (UP) Act seems to be 
committed.  

8.    Here  the  question  arises  whether  the  offence  committed  attract  the 
provisions of the charge U/S 3(a) of R.P.(U.P) Act. From the plain reading of 
the  section  it  transpires  that  the  main  ingredients  are  (i)  the  property  in 
question is Railway property (ii) the accused were in possession, and (iii) it is 
reasonably suspected of having stolen or unlawfully obtained.

(i)   Now from the definition of the act "railway property" includes any goods,  
money  or  valuable  security  or  animal,  belonging  to,  or  in  the  charge  or  
possession of, a railway administration. Now coming to the issue of the seized 
materials to be railway property it appears from the evidence of PW-6 Tech-
I/KYQ who examined the materials as an expert opined that out of the total 
seized materials 20 kg were found to be railway cable of different description.  
Considering the fact that though all the seized materials may not be railway 
property but some portions within it are railway cable and hence in absence of 
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any divergent claim in respect of the portions of the railway materials it can be 
reasonably held to be railway property. 

(ii) & (iii)  Again following to the issue of possession of the seized property by 
the accused persons it appears from the evidence of PW-4, the complainant 
and the seizing officer that on the basis of an source information of keeping 
railway materials without any authority they conducted raid and search at the 
scrap  godown  of  accused  Raju  Jaiswal  from which  railway  property  were 
recovered and during the search though accused Raju Jaiswal was not found 
present but instead Rajesh Jaiswal in the charge of the scrap shop at the time 
of incident was found present and from his possession the recovered railway 
materials  were  seized.  This  fact  can  be  found  well  corroborated  from the 
version of PW-2 and PW-3 who were along with PW-4 during the raid and 
search and witnessing the seizure of the materials from the possession of the 
accused  person.  Further  the  fact  of  seizure  can  be  consolidated  by  the 
evidence of local witness PW-1 who witness the seizure of the materials in two 
gunny  bags.  Finally  the  confessional  statement  of  the  accused  person 
recorded  by  the  E.O.  of  the  case  in  course  of  enquiry  in  presence  of 
independent witness PW-5 found to be well corroborated with the evidence of 
other PWs to substantiate the fact of unlawful possession of railway materials 
by the accused persons. The statement of the accused person is admissible as 
evidence as such statement made under Sec. 9 of R.P.(UP) Act is a judicial 
proceeding and it has also corroborated the evidences of the PWs categorically 
to substantiate the theft and unlawful possession of the railway property.

9.  Section 3(a) R.P.(U.P.) Act punishes the unlawful  possession of Railway 
properties. The moment it is proved that the property is Railway Property and 
the possessor could not justify such possession, he comes under the ambit of 
this section and the burden shifts to the accused to rebut the case.   

10.   During the defence the accused persons denied the recovery of such kind 
of materials from their possession and also denied existence of any scrap shop 
in their name as claimed by the prosecution but the defence denied adduce 
any evidence in their favour.  

11.  The defence counsel in his argument raised the point that the prosecution 
has failed to establish the fact of existence of scrap shop in the name of the 
accused person and further even the prosecution has also failed to prove the 
seized materials to be railway property. Further the fact that out of the total 
seized materials it can be well revealed from the evidence of expert that the 
20  kg  was  only  found  to  the  railway  property  mixed  along  with  seized 
materials in two gunny bags which were not sealed after the seizure which 
cast every chances of putting the materials later on to prove the case against 
the accused person.           

12.   Now coming to the claim of the defence along with the evidence of PWs 
in respect of evidence of PWs it appears that during the course of enquiry of 
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the case the E.O. has collected the ownership particulars of the shop which 
apparently prove the existence of the shop in the name of the accused person 
with the fact that the accused person could not any reply to it by furnishing 
any valid documents or evidence to deny the same. Further coming to the fact 
that during the seizure of the materials it no where appears from the evidence 
that due to the not properly sealing the gunny bag there are every possibility 
to putting materials later on by the RPF. It appears that the no seizure witness 
during the trial of the case has denied the existence of the materials when the 
said materials were produced before the court thereby bringing the materials 
in doubt or apprehension of being adding such materials in later period by the 
RPF. However though it apparently appears from the type of the materials that 
it is difficult to identify that the part of the said seized materials belonging to 
the railways in common parlance but still it appears from the evidence that the 
accused person were found in the unlawful possession of the railway property 
as whatsoever the nature of the materials seems to be.  Conclusively taking all 
the evidence on record in totality it appears that the accused persons were 
found in unlawful possession of railway property and the defence has failed to 
rebut the same or failed to absolve from the burden shifted upon them by the 
prosecution for unlawful possession of the railway property. 
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Order

13.  From the above appraisal, appreciation of evidence on record and the 
application of law I find that the prosecution has been successful to prove the 
offence  U/S  3(a)  of  R.P.(UP)  Act  against  the  accused  persons  beyond  all 
reasonable doubts and hence they are convicted accordingly U/S 3(a) R.P.(UP) 
Act.

14.    The accused  is  not  granted  the benefit  of  probation  as  the  stolen 
materials are public property. 

15.    Heard  the  accused  person on the  point  of  sentence.  The  accused 
submitted that they are the sole earning member of the family and committed 
the offence in ignorance. So they prayed for leniency.

16.  Considering the plea of the accused mainly taking into consideration the 
circumstances  of  the  case  and  small  quantity  and  value  of  the  seized 
materials, I am of the opinion that imposition of fine only shall meet the ends 
of justice. Both the accused persons are sentenced to pay fine of Rs.2000/- 
each in default simple imprisonment (S.I.) for another 20 days.

17. Seized materials are returned to the concerned Railway department.  

18. Bail bonds stand cancelled and the bailor discharged from liabilities.

19. Furnish free copy of judgement to the accused persons.

20. Given under my hand and seal of this court on this 30th of June 2016 at 
Guwahati.        

                                                                                  

Sri Devojyoti Bhuyan, AJS

                Special Railway Magistrate,Guwahati
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Appendix of the CR case no. 36/15

Prosecution Evidence (6 Nos.)
  1. PW-1 Sri Madan Swargiary. 
  2. PW-2 Sri Biswajit Nath.
  3. PW-3 Sri Kameswar Singh.
  4. PW-4 Sri Atuwar Rahman.

5. PW-5 Sri Sanjay Kumar.
6. PW-6 Sri Jogesh Kumar. 

  
Defence Evidence
None
Court Evidence

  None
Documents Exhibited by Prosecution.

  Exhibit 1 Seizure List.
  Exhibit 2 Card Label.
  Exhibit 3 Prosecution Report.

Exhibit 4 Seizure-cum-Zimmanama of Trade Licence.
Exhibit 5 Material Certificate.
Exhibit 6 Sketch Map.
Exhibit 7 Complaint.
Exhibit 8 Confessional Statement of the accused Rajesh Jaiswal.
Exhibit 9 Statement of the accused Raju Jaiswal.

  Material Exhibit 
1. Mat. Exhibit 1 : 20 Kg Copper Cable (without insulation).

 -----------x------------


