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THE PETITION 

The petitioners/accused persons namely Sri 

HEMANGAJIT KALITA and SANTANU 

CHAWRA filed the instant petition praying for 

re-cross-examination of the informant and the 

investigating officer 

GROUNDS CITED FOR ALLOWING THE 

PRAYER 

The petitioner has stated that- 

1. The engaged Counsel conducting the case has 

returned the brief of this case by saying that he 

was unable to conduct the case due to certain 

personal difficulties. 

2. Subsequently, he has engaged a new Counsel 

and accordingly intends to re-cross-examination 

of the informant and I.O for fair trial, find out 

the truth and render just decision. 

 



BRIEF RECAP OF THE CASE 

On perusal of C.R, it appears that this case has 

been instituted in the year 2014. Accordingly, 

accused persons appeared, went on bail and 

charge was framed u/s 325/506/34 of IPC. 

Prosecution has examined 9 (nine) witnesses in 

support of its case. Evidence started on 

21.03.2016 and evidence closed on 13.12.2016. 

The accused persons have been examined u/s 

313 of Cr.P.C on 07.01.2017. They have 

expressed to adduce evidence and accordingly 

four defence witnesses have been examined. The 

accused persons came up with the petition u/s 

311 of Cr.P.C at the stage of argument. This is 

the sum and substance of the instant case. 

THE LAW 

Section 311 CrPC. empowers the court to 

summon a material witness, or to examine a 

person present at “any stage” of “any enquiry”, 

proceedings” under the CrPC., or to summon 

any person as a witness, or to recall and re-

examine any person who has already been 

examined appears to it, to be essential to the 

arrival of a just decision of the case. 

SUBMISSIONS BY LEARNED COUNSEL 

FOR THE PETITIONERS and LEARNED 

ASSISTANT PUBLIC PROSECUTOR 

I have heard Learned Counsel for both the 

parties on the petition at length. 

On the one hand, learned Counsel for the 



petitioners cited various case laws and he dwell 

upon the point that for fair trial, interests of 

justice and to find out the truth, the prayer 

should be allowed. On the other hand, Learned 

Assistant Public Prosecutor objected the same 

and submitted that the prayer should not be 

allowed as there is no provisions to re-cross 

examine a witness who has already been cross-

examined and the prayer is nothing but to fill up 

the lacunae exposed by prosecution against the 

accused persons and nothing else.  

DISCUSSION ON THE PETITION 

The sequence of recording evidence is clear, i.e. 

examination-in-chief, cross-examination and re-

examination. If any point arises in re-

examination, then defence can re-cross examine 

the said witness.  

The Hon‟ble Supreme Court in the case of 

Natasha Singh v. C.B.I has observed while 

discussing Section 311, Cr.P.C that 

 

Undoubtedly, the CrPC. has conferred a very 

wide discretionary in this respect, but such 

discretion is to be exercised judiciously and not 

arbitrarily. The power of the court in this 

context is very wide, same; it may summon any 

person as a witness at any stage of the trial, or 

other proceedings. The court is competent to 

exercise such no such application has been filed 

by either of the parties. However, the court must 

satisfy itself, that it was in fact essential to 

examine recall him for further examination in 



order to arrive at a just decision of the case.”  

 

“The scope and object of the provision is to 

enable the Court to determine the truth and to 

render a just decision after discovering 

obtaining proper proof of such facts, to arrive at 

a just decision of the case. Power must be 

exercised judiciously and not capriciously 

improper or capricious exercise of such power 

may lead to undesirable results. An application 

under Section 311 CrPC. must not be lacuna in 

the case of the prosecution, or of the defence, or 

to the disadvantage of the accused, or to cause 

serious prejudice to the defence give an unfair 

advantage to the opposite party. Further, the 

additional evidence must not be received as a 

disguise for retrial, or to change case against 

either of the parties. Such a power must be 

exercised, provided that the evidence that is 

likely to be tendered by a witness involved. An 

opportunity of rebuttal however, must be given 

to the other party. The power conferred under 

Section 311 CrPC. must therefore, the Court 

only in order to meet the ends of justice, for 

strong and valid reasons, and the same must be 

exercised with great caution   

 

The very use of words such as „any Court‟, „at 

any stage”, or „or any enquiry, trial or other 

proceedings‟, „any person‟ and „any such 

person‟ that the provisions of this section have 

been expressed in the widest possible terms, and 

do not limit the discretion of the Court in any 



escape if the fresh evidence to be obtained is 

essential to the just decision of the case. The 

determinative factor should therefore 

summoning/recalling of the said witness is in 

fact, essential to the just decision of the case. 

 

Fair trial is the main object of criminal 

procedure, and it is the duty of the court to 

ensure that such fairness is not hampered or 

threatened. Fair trial entails the interests of the 

accused, the victim and of the society, and 

therefore, fair trial includes the grant of fair and 

proper person concerned, and the same must be 

ensured as this is a constitutional, as well as a 

human right. Thus, under no circumstances can 

trial be jeopardized. Adducing evidence in 

support of the defence is a valuable right. Denial 

of such right would amount to the denial 

essential that the rules of procedure that have 

been designed to ensure justice are scrupulously 

followed, and the court must be zealous is no 

breach of the same. Undoubtedly, an application 

filed under Section 311 CrPC must be allowed if 

fresh evidence is being produced to facilitate a 

just decision. 

 

In the case of Mohanlal Shamji Soni v. Union 

of India & Anr., AIR 1991 SC 1346, the Court 

examined the scope of Section 311 CrPC., and 

held that it law of evidence, that the best 

available evidence must be brought before the 

court to prove a fact, or a point in issue. 

However, the court to discharge its statutory 



functions, whether discretionary or obligatory, 

according to law and hence ensure that justice is 

done, determine the truth, and to render a just 

decision. The same is also the object of Section 

311 Cr.P.C., wherein the court may exercise it 

at any stage of the enquiry, trial or other 

proceedings, to summon any person as a witness 

though not yet summoned as a witness, or any 

person, though not yet summoned as a witness, 

who are expected to be able to throw light upon 

the matter in dispute, because if the be rendered 

on an inchoate, inconclusive and speculative 

presentation of facts, the ends of justice would 

be defeated. 

In the case of Rajeswar Prasad Misra v. The 

State of West Bengal & Anr., AIR 1965 SC 

1887 the Court observed that- 

 the Court dealt with the ample power and 

jurisdiction respect to taking additional 

evidence, and observed, that it may not be 

possible for the legislature to foresee all 

situations and possibilities court must examine 

the facts and circumstances of each case before 

it, and if it comes to the conclusion that 

additional evidence is necessary, would be 

impossible to pronounce the judgment without it, 

but because there would be a failure of justice 

without such evidence such an action on its part 

is justified, then the court must exercise such 

power.  

 

The Court further held as under:- 

“…..the Criminal Court has ample power to 



summon any person as a witness or recall and 

re-examine any such person even if the evidence 

closed and the jurisdiction of the Court must 

obviously be dictated by exigency of the 

situation, and fair play and good sense appear 

to and that only the requirements of justice 

command the examination of any person which 

would depend on the facts and circumstances  

I have gone through the case laws cited by 

Learned Defence Counsel in support of his 

prayer. On perusal of the case laws, it clearly 

gave a good insight of the power bestowed upon 

this Court u/s 311 of Cr.P.C. The scope and 

power of Section 311 of Cr.P.C is quite clear 

and I am not going to reiterate the same 

Question arises whether the situation is such 

which becomes necessary/essential for this 

Court to recall the informant and investigating 

officer of this case for re-cross-examination? 

This is the moot question which is required to be 

determined.  

No doubt, Section 311 of Cr.P.C gives ample 

power to this Court to summon any witness and 

at any stage and the object is to get the „best 

possible evidence‟ but what is important to 

determine is whether the power is required to be 

exercised. In order to reach to the conclusion, let 

me re-visit the grounds cited by petitioners to 

allow their prayer. It appears that since the 

inception of this case, they have engaged one 

counsel and after closing of defence evidence, 



the earlier engaged Counsel left and new 

Counsel entered to defend him. The new 

engaged Counsel got the brief, he went through 

the evidence on record and found that cross-

examination of informant and cross-examination 

of investigating officer was not up to his 

satisfaction and for this very reason, he desires 

to re-cross examine those witnesses.  

Question arises whether non-satisfaction of the 

manner of cross-examination by earlier engaged 

Counsel to the new engaged Counsel of a party 

will prompt this Court to invoke the power u/s 

311 of Cr.P.C? Whether rejecting his prayer will 

amount to prejudice of the accused or hamper 

fair trial or prevent the court from getting the 

best possible evidence? 

I am of the considered opinion that the grounds 

cited by petitioners are not satisfactory enough 

to exercise the power u/s 311 of Cr.P.C. I would 

like state the reasons in the succeeding 

paragraph.  

Fair trial means trial should be fair to everyone 

and not only to accused. It means where all the 

basic principles of natural justice are followed 

right from filing of F.I.R till delivery of 

judgment. Yes, I do agree that best possible 

evidence is required to be available on record. If 

for some valid grounds, best possible evidence 

are not taken then this Court can take that 

evidence by exercising the power u/s 311. But, 

in the instant case, the entire trial was fair till the 

stage of Argument. The prosecution has 



examined 9 (nine) witnesses and all those 9 

(nine) witnesses were adequately cross-

examined by the defence. Had it been the case 

that the defence was not given proper 

opportunity to cross-examine any of the 

witnesses especially the informant and the 

investigation officer then it would have been a 

strong reason to consider the prayer of the 

petitioner. But, since starting of evidence till 

stage of argument, defence did not object 

anything to the manner in which the trial was 

conducted by this Court. Therefore, it can be 

presumed that the trial was conducted fairly.  

The cross-examination of the informant was 

conducted on 21.03.2016 and cross-examination 

of I.O was conducted on 13.12.2016. Why the 

petitioners did not raise any objection regarding 

the manner in which the cross-examination was 

conducted by their engaged Counsel. They were 

present. They could have easily changed their 

Counsel on that very day but they did not do the 

same.  

Since 21.03.2016 till filing of this petition on 

08.05.2017, i.e. a span of more than 1 (one) 

year, they realised that the cross-examination 

was not conducted properly and so they are 

required to be recalled. Obviously, no two set of 

different Counsel would be satisfied with the 

manner cross-examination of one another. This 

is because the art of cross-examination varies 

from person to person. It is quite natural that the 

new engaged Counsel would not get satisfied 



with the manner the cross-examination was done 

by earlier Counsel. But, the personal non-

satisfaction of engaged Counsel is not at all a 

ground to exercise the power u/s 311 of Cr.P.C. 

No doubt, accused persons have liberty to 

engage any set of counsel as they desire as it is 

matter of defence. Counsels may get changed 

during the course of trial but accused remained 

the same. He observed the whole proceedings.  

Suppose the prayer of the petitioner is allowed, 

the informant and investigating officer is 

recalled and defence is allowed to re-cross-

examine them, subsequently at later stage, the 

accused persons owing to dissatisfaction change 

their Counsel and again the new Counsel might 

say that the cross-examination conducted earlier 

was not proper. Allowing such petitions u/s 311 

Cr.P.C will become a never-ending process as 

the satisfaction level of Counsels varies from 

person to person. On the one hand, Hon‟ble 

Supreme Court of India, constantly explained 

the scope and ambit of Section 311 Cr.P.C 

through catena of decisions but on the other 

hand, the Apex Court time and again repeatedly 

reminded the Court to exercise the power 

judiciously.  

The prayer of the petitioners is nothing but to re-

arrange the cross-examination and to fill up the 

lacunae exposed by the prosecution. When the 

petitioners found inherent defect in its cross-

examination, they came up with a petition u/s 

311 of Cr.P.C in the guise of ensuring fair trial, 



and procuring best possible evidence. Yes, 

ensuring fair trial and getting best possible 

evidence is necessary only when the Court is of 

the opinion that it is indeed essential and the 

grounds cited are satisfactory. But, just because 

accused persons engaged new Counsel and the 

new Counsel was not satisfied with the manner 

of cross-examination of earlier Counsel is not at 

all qualify the criteria to exercise the power u/s 

311 of Cr.P.C. If witnesses are recall, re-

examined in routine manner without any 

satisfactory reasons then it will become a 

mockery of justice.  

 

Situated thus, I do not see any satisfactory 

reasons to allow the prayer of the petitioner. 

Hence, the petition 1601 is thereby rejected 

 

Fix……………………….for Argument 

 

 

 

 


