
District:-Kamrup (Metro)

IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE NO. 

I, KAMRUP (METRO):

Misc Case  No. 31  M    OF  2016      

U/S 12 of Protection of women from Domestic Violence Act,2005 

Miss Bharati Saharia Kalita

Aggrieved person

VERSES

     Mr. Durgeshwar Kalita

Respondent. 

         

                                  

Present: Smti S.Acharyya, 

             S.D.J.M.- I, Kamrup (Metro).

Monday  the 12  th   Day of  June,2017.  

For the Aggrieved person: -  Smti. M. Deka, LAC.

For the Respondents:-       Sri T. K Das, Ld. Advocate.

Date of Argument: -         19-5-2017 and 2-6-2017   

Date of  Final Order: -       12-6-2017       

FINAL ORDER                                    

1. The instant  proceeding has  been initiated out  of  an domestic 

incident report filed under section  12 of the Protection of Women from 

Domestic  Violence  Act,  2005  against  the  respondent   alleging  acts  of 

domestic  violence meted upon the petitioner  with  a  prayer  for  certain 

reliefs under the said Act.

2.       Brief facts of the case of the petitioner  is that, the petitioner got  

married to the respondent i.e. Mr. Durgeshwar Kalita as per Hindu rites 

and customs. The respondent had been married earlier also and he has 

three children from his first marriage. He married the petitioner after the 

death  of  his  first  wife.  It  is  alleged  that  from the  beginning  of  their 

marriage, the petitioner was subjected to physical and mental torture. In 
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the year  2004, the petitioner  had developed a stomach pain and later 

when the pain had become severe then the petitioner went  to Guwahati 

Medical  College  & Hospital  for  treatment  with  the  respondent  i.e.  her 

husband.  On  the  way,  the  petitioner  had  difficulty  in  walking  but  the 

respondent literally dragged her on the road without any concern for her 

pain. In the year 2005, the petitioner underwent a biopsy to enquire about 

why  she  was  not  bearing  babies  and  it  revealed   that  she  had  been 

operated so that she would not have babies. The operation had been done 

in the year 2004, when the respondent had told her that the operation 

was to cure her stomach ache, whereas it actually was  for sterilization. It 

is also stated in the complaint that since marriage, the respondent has 

never  taken  care  of  the  petitioner’s  financial  needs  despite  having 

sufficient means. She is often unable to even satisfy her hunger due to the 

financial constraints. On one occasion in the year 2006, the petitioner had 

seen that  the respondent was taking some of her belongings and money 

from her trunk. She had tried to protest but the respondent kicked her and 

shoved her on the neck as a result of which she fell on  the ground and 

sustained injurers.  That since marriage, the respondent subjected her to 

abuse. Even at the time of eating meal respondent often taunted her due 

to her poor family background. The respondent had demanded furniture 

as dowry from the petitioner but as she belonged to a poor family she 

could not meet the demand. The respondent has not allowed her to sleep 

on their bed as she could not get own bed from her maternal home at the 

time of marriage. As a result, she is forced to sleep on a mattress on the 

floor. That at the time of illness her husband  neglected her and due to 

financial hardships she could not get treatment. On several occasions, the 

respondent has poured water on her mattress while she has been asleep. 

In the complaint, it is also stated that the petitioner is also ill-treated by 

her step-children. On 15.01.2016 the petitioner was beaten badly by her 

husband and he  refused to provide food and shelter to her. Hence the 

instant case. The petitioner is  praying for protection order under section 

18, residence order under section 19, monetary relief under section 20 

and  compensation  under  order  22  of  the  Protection  of  Women  from 

Domestic Violence Act, 2005.  
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3.          Notice was issued and served upon the respondent to which he 

turned-up and filed his written statement stating inter-alia that there is no 

any cause of action in respect to the instant case and the  petitioner  filed 

the case to harass the respondent and   children of the respondent of his 

predeceased  spouse.  He  has  stated  that  the  petitioner  is  a  lady  of 

extremely bad culture and worse temper and she  left wilfully her shared 

household without any intimation to the respondent or without any just 

reason and there is no cause of separate living. The respondent has made 

several endeavours to take back the petitioner. But, she is adamant not to 

come if the respondent stays with his children. That she is not willing to 

provide  any  maintenance  and  necessary  educational  expenses  to  the 

children of the respondent. Respondent has stated that neither he nor any 

step-son carried any kind of torture upon the petitioner  at any point of 

time. The respondent has stated that Late Pratima Saharia Kalita was the 

first wife of the respondent who died in the month of October, 1997 and at 

the time of her demise the younger son, namely Sri Manash Jyoti Kalita 

was  aged  about  7  months.  That  there  are  three  children  of  his  first 

marriage and they are as follows:  Miss Jutika Kalita, now aged about 24 

years, Mrs. Kangkana Kalita, now aged about 22 years old,  Sri Manab 

Jyoti  Kalita,  now  aged  about  19  years.  The  respondent  married  the 

petitioner in the month of June, 2004 with the hope that she would take 

care and look after the children, but in fact she did not pay any attention 

and care to them. The said children have been brought up and looked 

after by their maternal uncle. The respondent further stated that he is now 

55 years old and he is now going to be retired in a very short period and, 

accordingly, he has to be permanently settled at his native village, Dipila, 

P.O.- Dipila, P.S. Sipajhar, Dist.- Darrang, Assam and now becoming old 

and weaker day by day and as such he is willing  to construct an Assam 

Type House in the aforesaid village. But, the petitioner  did not want to 

stay with the step-son and daughter of the respondent. The respondent 

has stated that he is now drawing Rs. 19,000/- only by way of salary from 

his service and Rs. 7,000/- only per month has been deducted from his 

monthly salary. He prayed for dismissing the case.

4.             That the petitioner submitted evidence-on-affidavit (in chief) of 

two   witnesses,  including  herself  and  were  cross-examined  and 
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discharged.  P.W.1  is  Smti.  Bharati  Saharia  Kalita;  P.W.2  is  Sri  Diganta 

Talukdar.

5.         The respondent/opposite party has examined himself as Dw-1 but  

he failed to face cross examination. He did not exhibit any document. 

6. I have heard the argument of the learned counsels for both the 

parties.  Upon hearing and on perusal of the record I have framed the 

following points for determination.

 Points for determination:- 

i.     Whether the respondent/opposite party being the husband of the 

petitioner/aggrieved has committed any act of  domestic violence upon 

her?

ii.     Whether the petitioner/aggrieved is entitled to the relief/reliefs as 

prayed for, against the respondent? and

iii.    To what other relief/reliefs the petitioner/aggrieved is entitled to?

 Discussions, Decision and Reasons thereof:-

Decision on Point No.i

7. The Pw-1, Bharati Saharia Kalita in her evidence on affidavit inter 

alia deposed  that since her marriage in the year 2003, she was subjected 

to mental and physical torture by the respondent. That since her marriage 

she never got a chance to eat her meal in peace as the respondent always 

taunted her for coming from a poor family and for having a full plate of 

rice in his house with his income. She was forced to sleep on the floor in a 

mattress as she could not bring bed from her maternal home. That the 

respondent  often  poured  water  on  the  mattress  even  while  she  was 

sleeping.  That the respondent used to demand furniture as dowry from 

her  home.  That  after  frequent  taunting  and  abuse  she  had  somehow 

managed to bring a wooden bed with the help of her elder brother. In the 

year 2004, she was taken to Guwahati Medical College & Hospital due to 

severe stomach pain by the respondent. On the way, she faced difficulties 

in  walking  due  to  severe  abdomen  pain  but  the  respondent  literally 

dragged her on the road without any concern for her pain. In the year 

2005, she underwent a biopsy to enquire about  why she was not bearing 

baby and it revealed  that she had been sterilized. Then she realized that 

operation had been  done in the year 2004, when the respondent had 
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taken her to the hospital in the name of curing her severe stomach pain . 

That she always tried to give the love and care of a mother to her three 

step-children. That the respondent is a 4th grade Peon under the Chief 

Engineer, Quality Control, Irrigation Department, Chandmari and earns a 

salary around 25,000/- rupees per month. That the respondent is never 

willing to take care of her necessities of medical treatment, food, cloth etc. 

That in past she had put up temporary stalls of ethnic food items and 

accessories during Bihu festival and thereby she earned money and  saved 

some money in a trunk. In the year 2006, the respondent took some of 

her belongings and money from the trunk without her consent. That when 

she had raised objection,  respondent kicked her and shoved her on the 

neck as a result of which she sustained injury. That her sister-in-law had 

unlocked her trunk and manipulated her money and belongings and when 

she had raised objection then she was physically assaulted and verbally 

abused by the respondent. That since one year, she was forced to stay in 

a separate room in the shared house and the respondent along with his 

three children lives  in the other room and the respondent had asked her 

to pay her share of rent and also asked her to manage her own ration. 

That she somehow managed her food and medicines from some of her 

relatives  and friends but  sometimes she has to pass  her  days without 

having any food. She never received any financial and medical assistance 

from the respondent during her stay with him. That due to severe physical 

torture inflicted upon her she is suffering from various health issues due to 

which she is incapable of   working. That after knowing about filing of 

petition against the respondent, he left his shared house on 4-4-2016 and 

presently he is residing at his native village at Dipila, Siphajar along with 

three children. In her cross-examination, the Pw-1 inter alia answered that 

she got married on 07.06.2003. She did not submit any document relating 

to torture on her  by the respondent. That her husband has three children, 

namely,  Smti.  Juthika  Kalita,  Smti.  Kankana Kalita  and Sri  Manab Jyoti 

Kalita and knowing all these she married her husband. She further stated 

that on 17.01.2015, her husband assaulted her and thereafter left her in a 

rented house. That she did not submit any medical document regarding 

the torture on her. She denied the suggestions put her  by the learned 

counsel for the respondent. 
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8. The Pw-2, Diganta Talukdar in his evidence on affidavit inter alia 

deposed that the petitioner i.e. the Pw-1 is her mother in law(pehi sahu). 

That she was subjected to verbal and physical abuse by the respondent. 

That the petitioner suffers from serious health issues as she was subjected 

to  gross  physical  abuse  and  was  not  given  proper  nutrition  by  the 

respondent.  That,  the  respondent  is  a  4th Grade  Peon  under  Chief 

Engineer, Quality Control, Irrigation Department, Chandmari and his salary 

is around 25,000/- per month. That, the respondent never supported her 

financially  and  always  taunted  and  mocked  her  for  her  poor  financial 

background. That the petitioner was always ill-treated by the respondent 

and by her three step children.  That since the year 2015, respondent 

forced the petitioner to live in a separate room without providing her the 

basic necessities of life.   In his  cross-examination, the Pw-2  inter-alia 

answered that he did not mention as to at what time and on which date 

the  respondent  tortured  the  petitioner.  That  pw-1  informed  him  over 

phone about the matter. Once he had seen argument between both the 

parties. But, he did not know about the issue of argument. That he had 

never seen any fighting between the parties. That his father in law Haren 

Saharia  is  the  own brother  of  the petitioner.  That  he  knew about  the 

incident. But he never visited the house of the petitioner to enquire about 

her. That Petitioner did not cite him as witness in this case.   He denied 

the suggestions put to him by the learned counsel for the respondent. 

9. The petitioner also adduced evidence of Pw-3,  Babita Haloi. But 

on prayer of the petitioner she has been discharged vide order dated 17-1-

2017.  She  did  not  face  cross  examination  and  therefore  her  evidence 

cannot be considered. 

10. The Dw-1, Durgeswar Kalita in his evidence on affidavit inter alia 

stated that the aggrieved person filed the instant case falsely and for her 

wrongful gain and to harass his three children. That the petitioner is not 

interested to stay with his children. That the petitioner is not interested to 

provide adequate maintenance to them and often insisted him not to bear 

their educational expenses. That due to such behaviour of the petitioner 

respondent  very  often kept  his  children out  of  their  custody.  That  the 

petitioner  never  interested  to  pass  her  marital  life  with  Dw-1  at  his 
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parental house. Although, Dw-1 is prepared to pass their lives in his native 

village, she was not interested to live in village with him. That he is always 

doing his duty towards his wife and provided his love and affection to her 

and never did any kind of mental and physical torture on her. That he 

never wilfully deserted her at any point of time. That the petitioner wanted 

to stay at Guwahati with Dw-1 keeping his children away from them to 

which he never agreed. Dw-1 has further deposed that now he is drawing 

Rs. 19,000/- salary per month. He exhibited his account No. 10567147423 

as Ext.-A(i) and A(ii). The Dw-1 has failed to face cross-examination in 

spite  of repeated chances.  

11. I have gone through the evidence of both the parties. Now if we 

go through the evidence of Pw-1  it reveals that since after her marriage 

she has been subjected to physical and mental torture by the respondent. 

That she has not been provided with food and medical treatment and she 

was forced to stay in a separate room in the rented house of her husband. 

Even she has not been provided with medical expenses by her husband. 

Sometimes  she  was  beaten  by  her  husband.  Her  evidence  has  been 

substantially corroborated by Pw-2. On the other hand, though the Dw-1 

denied the allegation brought against him and deposed that the aggrieved 

person  is  not  willing  to  stay  with  him,  but  he  failed  to  face  cross 

examination as result  of which her evidence cannot be considered and 

appreciated  at all.  Accordingly the evidence adduced by the aggrieved 

person remain unrebbutted. In view of  above, I  hereby held that   the 

respondent being the husband of the petitioner/aggrieved has committed 

act of  domestic violence upon  her within the meaning of section 3 of the 

Protection  of  Women from Domestic  Violence  Act,  2005.  This  point  is 

decided accordingly.

Decision on Point No. ii and iii

12.     The aggrieved person has prayed for protection order under 

section  18,  residence  order  under  section  19,  monetary  relief  under 

section 20 of the Protection of Women from Domestic Violence Act, 2005. 

13. From the record it  reveals that  interim monetary relief of Rs. 

3000/-  per  month  has  been  granted  to  the  petitioner  and  an  interim 

protection  order was also granted in favour of the petitioner .
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14. Considering that the  aggrieved has proved that  respondent has 

committed  act  of  domestic  violence  upon   her,  I  hereby  held  that 

aggrieved person is  entitled  to  protection order  under  section  18,  and 

residence order under section 19 and  monetary relief under section 20 of 

Protection of Women from Domestic Violence Act, 2005. 

15. The  respondent  is  hereby  restrained  under  section  18  of  the 

Protection of Women from Domestic Violence Act from committing, aiding, 

or abetting any act  of domestic violence against the petitioner . 

16.            Admittedly, petitioner and respondent has been staying separately.  

The petitioner in her evidence deposed that respondent has left her in a rented 

house  at  Guwahati  and she is  forced to  stay  separately  from her  husband. 

Hence, the respondent is also bound to provide alternative accommodation for 

the petitioner. 

17.        It is already held that the petitioner is entitled to monetary relief  

from the respondent. Admittedly the respondent is capable to generate income. 

So far as the quantum of maintenance is concerned the petitioner deposed  that 

respondent is a 4th grade peon under Chief Engineer, Quality Control, Irrigation 

Department,  Chandmari  and  earns  a  salary  around  Rs.25,000/-  per  month. 

However,  the  respondent  deposed  that  he  is  drawing  monthly  salary  of 

Rs.19000/-.  Neither  party  adduced any documentary  evidence in  support  of 

their contention. The petitioner is an unemployed lady and she needs money for 

her food, cloth, treatment  and other basic necessities. Though the respondent 

had three children but from his written statement it is clear that all his children 

are adult. Considering the above fact and circumstances, I am of the view that 

in the event of directing the respondent  for payment of Rs.  10000/-  (rupees 

ten thousand ) per month as maintenance to the petitioner   same would be 

befitting to the facts and circumstances of the case and would also meet the 

ends of justice.  This point is decided accordingly. 

   

Order
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18.  The respondent  is  hereby restrained under  section 18 of  the 

Protection of Women from Domestic Violence Act from committing, aiding, 

or abetting any act  of domestic violence against the petitioner/aggrieved 

person. 

19. The  respondent  is  also  directed  to   provide  alternative 

accommodation for the petitioner/aggrieved person. 

20. The respondent is also directed to pay Rs.  Rs.  10000/-  (rupees 

ten thousand ) only per month as maintenance to the aggrieved person 

for her food, cloth and her treatment and other basic necessities .

21. With this the instant case is disposed of on contest without cost.

22. Furnish a copy of this order to both the parties.

23. Send  a  copy  of  this  order  to  the  Officer  in  charge  of  the 

concerned police station and concerned Probation Officer for perusal and 

necessary action, if any required.

24.  Given under  my hand and seal of this court on this 12th  day of June, 

2017.

(S. ACHARYYA) 

S.D.J.M.(S)No.1, Kamrup(M), Guwahati .

TYPED BY ME,

S. ACHARYYA 

S.D.J.M.(S)No.1, Kamrup(M), Guwahati .
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APPENDIX

Aggrieved person’s exhibit :

1. Nil 

Respondents’  exhibit:

1. Photocopy of account number.

2. Photocopy of account number.

  Aggrieved person’s witness: 

1. Bharati Saharia Kalita.

2. Diganta Talukdar.

3. Bobita Haloi. 

Respondents’  witness:

1. Durgeswar Kalita

  

(S. ACHARYYA) 

S.D.J.M.(S)No.1, Kamrup(M), Guwahati .

TYPED BY ME,

S. ACHARYYA 

S.D.J.M.(S)No.1, Kamrup(M), Guwahati .


