
pFORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the   Original   Court of the   CIVIL JUDGE No. 2   at Kamrup (M), Guwahati  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Friday, the 17th day of March, 2017

Title Suit 191 of 2008

Zenith Drugs & Allied Services Private Limited,
Regd. Office 533, K. C. Choudhury Road,
Satribari, Guwahati.
Represented by its Managing Director,
Uday Krishna Paul.   ………… Plaintiff

-versus-

1. Crompton Greaves Ltd.,
Regd. Office Prabhadevi, Mumbai.
Branch Office Binovanagar,
Colony Bazar, Kahilipara Lokhra Road,
Guwahati – 34.

2. Swapan Kumar Das,
Manager, Finance Eastern Region,
Crompton Greaves Ltd.,
r/o K. C. Road,
Satribari, Guwahati.

2(a) Balvinder Bajwa @ B. S. Bajwa,
General Manager, Eastern Region,
Crompton Greaves Ltd. …….Defendants

3. United Bank Of India,
Fancy Bazar, Guwahati.

4. The Chief Manager,
United Bank of India,
Fancy Bazar,
Guwahati.    ….. Proforma Defendants

This suit coming on for final hearing on 10-08-2016 and arguments on 02-02-17 

and 02-03-2016 in the presence of –

Mr. Amit Kabra, Learned Advocate for the plaintiff; and 

None for the defendants.

AND having stood for consideration to this day, the Court delivered the following 

judgment.
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J U D G M E N T

1. This is a suit for realization of `2,34,506/-.

2. The strife between the parties, at the foremost, for a lucid ratiocination.

3. The  plaintiff  is  a  registered  company  and  carries  agency  business  including 

Clearing, Forwarding and Selling agents, freight contractor, general broker of services of 

drugs, goods, merchandise, etc. Defendant no. 1, through defendant no.2, appointed 

the plaintiff  as its  C & F Agent for the purpose of ware-housing, maintenance and 

clearing,  storing,  receiving  and  despatching  defendant  no.1  company’s  products. 

Plaintiff and defendant no.1, accordingly, entered into an agreement dated 21-01-2002 

under certain terms and conditions. The defendant no. 2 executed the agreement on 

21-01-2002 and the Managing Director of the plaintiff executed the agreement on 01-

02-2002 at Guwahati. There was also a provision for commission claims. The plaintiff  

deposited `5,00,000/- as security and the said sum was refunded by the defendant. On 

defendant’s request, plaintiff furnished bank guarantee of `5,00,000/- to defendant no.1 

company and it was last renewed on 09-04-2008 valid till 31-03-2009. The plaintiff had 

to  keep  the  stock  of  defendant  no.  1’s  company,  which  goods  were  sold  by  the 

defendant no.1’s representative. The defendant no. 1 also collected all the payments 

from the plaintiff and the latter used to prefer the commission claims on monthly basis 

on  invoices  against  sale  of  goods.  The  plaintiff  discharged  its  duties  sincerely  and 

diligently. The plaintiff’s warehouse was stockpiled with defendant no.1’s goods during 

July, 2008 but the plaintiff received a letter dated 01-07-2008 from defendant no. 1, 

through defendant no.2, intimating the plaintiff not to extend C & F agreement and 

intended to release the plaintiff’s services w.e.f. 31-07-2008. Defendant no. 2 went to 

the plaintiff’s godown for taking out the stocks but he was restrained. A discussion 

between  the  plaintiff  and  defendants  took  place  at  the  former’s  office  about  non-

renewal of the C &F Agency and finalized the release of stock, payment of dues and 

release of bank guarantee. The minutes of the meeting was reduced into writing duly 

signed by representatives of both the parties. The plaintiff acknowledged five cheques 

worth  `6,36,304/-. The defendant no. 2 took away stocks worth  `65 Lakhs from the 

plaintiff’s godown. On 02-03-05, the bank guarantee of  `5,00,000/- was also handed 

over without the extension letter dated 09-04-2008. The defendant no.1, 2 did not hand 

over the extension letter as requested by the plaintiff rather the former lodged an FIR 

against  the plaintiff  at  Fatasil  Ambari.  The plaintiff,  too,  lodged an FIR against  the 

defendants  at  Paltan  Bazar  P.S.  A  discussion  followed  between  the  forties  for  an 
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amicable settlement. Plaintiff apprehends that the defendants might invoke the bank 

guarantee with malafide intention and for illegal gain. The defendants are liable to pay 

`2,34,506/- against claim no. 247 to 253 of the plaintiff. Hence, the suit.

4. The defendants’ no. 1, 2 filed their written-statement contending that the suit is 

not maintainable for want of jurisdiction, suit has no cause of action and suit is bad for  

non-joinder  of  necessary  parties.  Defendants  denied  the  plaintiff’s  allegations. 

Defendants contended that a criminal complaint 5429C/2008 has been filed against one 

Arindam Bhattacharyya, plaintiff’s employee, who defrauded the defendant no.1 to the 

extent of `47,46,989.989p/-. The plaintiff has suppressed the said fact. It is contended 

that after termination of services of the plaintiff, it refused to part with the custody of 

stocks  worth  `75 Lakhs,  held  back the  cheques  worth  `9,59,208.49p/-  and did  not 

deposited  in  the  designated  bank  account  of  defendant  no.1  it  had  received  from 

dealers. Defendants denied that they lodged an FIR against the plaintiff  as alleged. 

Defendants  contended  that  the  plaintiff  is  not  entitled  to  any  amount  as  claimed. 

Defendants prayed for dismissal of the suit.

5. Proforma defendants no.3, 4, too, filed written-statement. They contended that 

a bank guarantee of `5,00,000/- was furnished in favour of defendant no. 1, after time 

to time renewal, has been lastly extended up to 31-03-2009. It is further contended 

that the bank authority has received the original copy of bank guarantee through the 

plaintiff and the bank authority is under no obligation, legal or contractual, to comply 

with any instruction of invocation of said bank guarantee when the validity period has 

already expired on 31-03-2009 and there being no further extension of time.  

6. Upon the pleadings, the following issues were framed on 18-05-2016.

ISSUES

1) Whether the suit is maintainable in law and on facts?

2) Whether the plaintiff is entitled for decree for  `2,34,506/- with interest 

@18% per annum from the defendants?

3) To what reliefs, the plaintiff is entitled?

7. The plaintiff has adduced the evidence-on-affidavit of Mahabir Prasad Bhimsaria, 

and tendered as many as eight numbers of documents marked as Exhibits. Defendants 

neither cross-examined the P.W.1 nor adduce evidence. Vide order dated 31-10-2016, 

the cross-examination of P.W.1 was treated as declined.

8. I have courteously heard the elaborate arguments of learned counsel for the 

plaintiff. I have also perused the case record and evidence-on-record. My decision on 
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the issues is given as under.

Relevant Evidence of the Parties

9. For proving the claim,  plaintiff  concern adduced evidence-on-affidavit  of  one 

witness,  namely,  Shri  Mahabir  Prasad  Bhimsaria,  as  P.W.1  who  has  reiterated  the 

averments of the plaint and proved documents, that is, deed of agreement dated 21-

01-2002 as Exhibit 1, letter dated 09-04-2008 as Exhibit 2, letter dated 01-07-2008 

as Exhibit 3, copy of minutes of meeting dated 16-07-2008 as Exhibit 4, letter dated 

12-07-2008 as  Exhibit 5, claim letter dated 29-07-2008 as  Exhibit 6,  confirmation 

email dated 27-08-2008 as Exhibit 7 and plaintiff’s claim as Exhibit 8.

DISCUSSION, DECISION AND REASONS THEREOF

ISSUE No. 1

10. The defendants have stated in written-statement that the plaintiff's suit is not 

maintainable as this Court has no territorial jurisdiction as the agreement was entered 

between the parties in Kolkata and the agreement clearly at Clause 6.2 stipulates that 

‘Any dispute or difference, … shall  be referred to Bengal Chamber of Commerce at  

Kolkata  … The  determination  of  the  jurisdiction  will  be  referred  to  original  side  of  

Kolkata High Court’. 

11. The law relating to ouster clauses in Agreements vis-à-vis jurisdiction of a Court 

to try and entertain a matter has been settled by the Hon’ble Supreme Court in a 

decided case as reported in  AIR 1989 SC 1239  ABC Laminart Pvt.  Ltd. vs.  A.  P.  

Agencies,  Salem wherein  the  Hon’ble  Supreme  Court  has  upheld  the  validity  of 

contracts  ousting  or  conferring  jurisdiction  on  Courts  and  summarized  that  ousting 

jurisdiction of a Court, which otherwise would have jurisdiction, by a contract, is void.

12. Vide the agreement Exhibit 1 between the plaintiff and defendants, the former 

was chosen to function as C & F Agent for the purpose of warehousing, maintenance 

and clearing, storing, receiving and dispatching defendant company’s products. 

13. In light of the law explained by the Hon’ble Supreme Court in A.B.C. Laminart 

(  supra  ),   the wording of the ouster clause in Exhibit 1 is ambiguous, particularly when 

it does not uses words like ‘exclusive’, ‘only’. Once an ouster clause is not clear that it is  

only the Court in Kolkata that will have the jurisdiction, it is possible to ignore such a 

clause and infer that since a substantial part of the cause of action has arisen within the 

territorial jurisdiction of this Court, this Court’s jurisdiction is not ousted.

14. Moreover, Section 20(c) of the CPC clearly envisages that every suit shall be 

instituted in a Court within the local limits of whose jurisdiction the cause of action, 
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wholly or in part, arises. The present suit is for realization of money. The plaintiff has its 

registered  office  at  Guwahati  and  on  behest  of  business  transaction  between  the 

plaintiff and defendants for consignee sales agent, this Court’s jurisdiction is not ousted 

as  cause  of  action  partly  arose  in  Guwahati  for  all  accounts  were  generated  in 

Guwahati. Defendants plea that this Court has no jurisdiction to try the present money 

suit is not supported by any evidence as to how this Court has no jurisdiction.

15. That apart, defendants have taken a plea that the suit is bad for non-joinder of 

necessary parties, but the defendants have not led any evidence in this regard as to 

how the absence of Arindam Bhattacharyya is bad for constitution of the suit without 

whom no decree can be passed. Hence, the suit is not bad for defect of parties. 

16. Situated thus, the suit is maintainable in law and well as on facts. This issue is 

decided in the affirmative and for the plaintiff.

ISSUE No. 2

17. The relevant evidence is unfurled at the foremost.

18. P.W.1  Mahabir  Prasad  Bhimsaria  reiterated  the  stand  taken  in  plaint  and 

deposed that the plaintiff company is entitled to Rs.2,34,506/- against claim no. 247 to 

253  dated  11-07-2008,  18-07-2008  and  29-07-2008.  P.W.1  has  identified  the 

agreement  dated 21-01-2002 as  Exhibit  1,  letter  dated 09-04-2008 as  Exhibit  2, 

letter dated 01-07-2008 as Exhibit 3, copy of minutes of meeting dated 16-07-2008 as 

Exhibit 4, copy of letter dated 12-07-2008 as Exhibit 5, claim letter dated 29-07-2008 

as  Exhibit 6,  confirmation email  dated 27-08-2008 as  Exhibit 7 and the claims of 

plaintiff as Exhibits 8(1) to 8(2).

19. The plaintiff has relied on Exhibit 6 seeking the claim amount of  `2,34,506/-. 

Apparently, said Exhibit 6, rather all exhibits, are photocopy documents. The plaintiff 

has failed to place on record the original or the authenticated copy of  Exhibit 6  in 

order  to believe his  assertion.  The  Exhibit  6  agreement  placed by the plaintiff  on 

record during evidence is a photocopy of its original. No step was taken the plaintiff to 

call for the original. It is the mandate under Section 64 of the Indian Evidence Act that 

the documents must be proved by primary evidence. The P.W.1 has not assigned any 

reasons or grounds for exhibiting the photocopy document and as such, the document 

marked as  Exhibit 6  is not admissible in evidence. Situated thus, the plaintiff is not 

entitled to Rs.2,34,506/- from the defendants.

20. However, the Exhibit 7 email is the photocopy of the original printout. Exhibit 

7 is  supported by certificate  u/s  65B of  Indian Evidence Act.  Hence,  Exhibit  7  is 
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accepted  in  evidence.  Exhibit  7  email  dated  27-08-2008  reveal  that  the  matter 

between  the  parties  was  mutually  resolved  and  the  defendants  acknowledged  the 

outstanding dues of `1,30,000/- to the plaintiff so claimed by the latter.

21. Hence,  in  view of  the categoric  acknowledgment  made in  Exhibit  7 by the 

defendants,  the  plaintiff  is  entitled  to  an  amount  of  `1,30,000/-  only  from  the 

defendants.  

22. Now,  the  question  which  needs  to  be  answered  is  whether  the  plaintiff  is 

entitled to the said amount with an interest @18% per annum. Neither in the plaint nor 

in the evidence, it is found that there is an agreement between the parties as regards to 

the interest.

23.  ‘Interest’ is a comprehensive term to describe any claim or right or privilege of 

an  individual.  Ordinarily,  a  person  who  is  deprived  of  his  money  to  which  he  is 

legitimately entitled as of right is entitled to be compensated in deprivation thereof, call  

it by whatever name.

24. Hence, in my considered opinion, as the transaction between the parties was 

purely a business transaction, hence, an interest @9% per annum is justifiable and the 

same is liable to be paid by defendants. In such premises, it is held that the plaintiff  

would be entitled to simple interest @9% per annum on the amount of `1,30,000/- to 

be calculated from 01-07-2008 till the date of filing of this suit.

25. In  view of  the foregoing rationale,  it  can  be inferred  that  the plaintiffs  are 

entitled  to  recover  `1,30,000/-  along  with  interest  @9%  per  annum  from  the 

defendants. This Issue is decided in the affirmative to the extent above and for the 

plaintiff.

ISSUE No. 3

26. A  coalesced  decision  so  arrived  in  foregoing  Issues  would  reveal  that  the 

plaintiff’s suit is entitled to be decreed to the extent above with costs.

27. This issue is decided in the affirmative and for the plaintiff.

O R D E R

28. The plaintiff's suit is partly decreed on contest with costs. 

29. It is hereby decreed and directed that the defendants do pay to the plaintiff a 

sum of `1,30,000/- along with an interest @9% per annum w.e.f. 01-07-2008 till 07-08-

2008. To meet the ends of justice, defendants shall pay the said amount within three 

months from today failing which it is hereby further directed that the plaintiff is entitled 

to simple interest @6% per annum on the said decretal amount, from the end of said 
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three months till full realization. The defendants are also directed to pay to the plaintiffs  

the costs of the suit, which would carry interest @6% per annum from the date of the 

decree till full realization.

30. Prepare a decree accordingly.

GIVEN under my hand and seal of this Court on this 17 th day of March, 2017 at 

Kamrup (M), Guwahati.

(A. J. BORAH)
 Civil Judge No. 2
 Kamrup (M),
 Guwahati.
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APPENDIX

T. S. 191/2008

Plaintiffs’ Exhibits

Exhibits 1 – Agreement dated 21-01-2002
Exhibit 2 – Letter dated 09-04-2008
Exhibit 3 – Letter dated 01-07-2008
Exhibit 4 – Copy of minutes of meeting dated 16-07-2008
Exhibit 5 – Letter dated 12-07-2008
Exhibit 6 – Letter dated 29-07-2008
Exhibit 7 – Confirmation email dated 27-08-2008
Exhibit 8 – Plaintiff’s claim

Defendants’ Exhibits

None

Plaintiff Witness

P.W.1 – Mahabir Prasad Bhimsaria

Defendant Witness

None

Civil Judge No.2
Kamrup (M)
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