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IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)

AT GUWAHATI

  

Present:    Md. M. Ahmed,
                 Sessions Judge,
                 Kamrup(M), Guwahati.

 

 

                                  Criminal Appeal No. 69 of 2014

  

          The appeal  has been filed  challenging the judgment  and order  dated 

28.02.2014, passed by the learned Judicial Magistrate 1st Class, Kamrup(M) at 

Guwahati in connection with G R Case No. 1101/09, under Section 323/506 of 

IPC.

           Sri Kamaleswar Roy

                                                                                    ............  Appellant

          - Vs – 

           The State of Assam

Sri Munindra Bharali

                                                                              .............   Respondents

 

Date of Argument     : 13.02.2017

Date of Judgment     : 02.03.2017

 Advocates who appeared in this case are:

Sri Kamal Agarwal : Learned Advocate for the appellant

Sr. H.K. Deka    : Learned Public Prosecutor.

Sri R. Boruah : Learned Advocate for the respondent No.2
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J    U   D   G   M   E   N   T

1. By preferring an appeal  against  the acquittal  ,appellant/informant cum 

victim  has  approached  this  court  under  section  372  of  Code  of  Criminal 

Procedure, 1973 challenging the Judgement and Order dated 28.02.14 passed by 

the learned Judicial Magistrate First Class, Kamrup(M), Guwahati, Smti. S. Chanda 

in  connection  with  G.R.  Case  No.  1101/09  whereby  the  learned  Trial  Court 

acquitting the accused/respondent no. 2 Munindra Bharali from the charges under 

sections 323/506 of IPC.

2. Appellant / informant Sri Kamaleswar Roy lodged an Ejahar on 21.02.09 

against  the  accused Sri  Munindra  Bharali  with  allegation  that  at  around 6:00 

when the appellant and few other persons were engaged in important official 

matter with Director of Elementary Education in his chamber, the then Assistant 

Research Officer accused/respondent no.2, Sri Munindra Bharali entered into the 

chamber  of  the  Director  and  asked  the  appellant  not  to  interfere  in  his 

promotional matter and thereby abused and threatened him and by saying that 

he would take action against him, accused /respondent no.2 slapped and kicked 

the appellant in his chest and injured him badly.  When the director and other 

persons   tried to restrain him, respondent no.2 insulted the director also.  Dispur  

P.S. Case No. 206/2009 under section 448/325/506 IPC was registered on the 

basis of the aforesaid ejahar.  On completion of investigation police filed charge 

sheet showed under section 448/352/506 of IPC against the accused/respondent 

no.2 and forwarded to the court of learned Chief Judicial Magistrate, Kamrup(M), 

Guwahati  for  trial.   On  receipt  of  summon,  the  respondent  no.  2/accused 

appeared  in  the  court  of  learned  Judicial  Magistrate  First  Class,  Kamrup(M), 

Guwahati in short the Trial Court.  The learned Trial Court explained the offense 

to  the  accused/respondent  no.2  under  section  323/506  of  IPC,  to  which  he 

pleaded not guilty and claimed to be tried.  The prosecution in support of its case 

examined five witnesses namely: 

1.Sri Satish Ch. Sarmah as P.W.1

2.Sri Kamaleswar Roy (informant) as P.W.2

3.Sri Lankeswar Kakati as P.W.3
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4.Sri Umesh Chandra Das as P.W.4

5.Sri Pranjal Baruah (Investigating Officer) as P.W.5.

3. On completion of the recording of evidence of prosecution,statement of 

respondent no.2 / accused was recorded under the section 313 of Cr.P.C.  The 

accused/respondent no. 2 also adduced evidence of two witnesses in support of 

his defence, namely,  Sri  Gautam Das as DW. 1 and Sri  Udhab Ch. Bharali  as 

DW.2.   The learned  trial  court  upon  hearing  the  parties  and considering  the 

materials on record vide Judgment dated 28.02.14 came to the findings that the 

prosecution has failed to establish the guilt of the accused and thereby held him 

not guilty for offense punishable under section 323/506 of IPC and acquitted the 

accused/respondent no. 1.  The appellant/informant feels highly aggrieved by and 

dissatisfied with the impugned Judgment dated 28.02.14 and he has assailed the 

same on various grounds.  According to him ,the learned court has erred in law 

as  well  as  in  facts  while  passing  the  impugned  Judgment  dated  28.02.14 

acquitting  the  accused/respondent  no.  2  from the  offences  punishable  under 

section 323/506 of IPC in the GR Case No 1101/09 which was registered on the 

basis of an Ejahar lodged by victim/appellant.  It is contended that the learned 

trial court was manifestly wrong in acquitting the accused/respondent no. 2 under 

section  323/506  of  IPC  on  the  basis  of  evidence  of  P.W.1  wherein  in  his 

examination-in-chief  P.W.1  stated  that  while  he  was  discussing  a  matter  with 

victim/appellant  in  his  chamber in  presence of  peon Lankeswar Kakati,  Office 

Driver Umesh Das and a teacher Kalimuddin Ahmed, the accused/ respondent no. 

2  came  to  his  chamber  and  he  was  asked  to  take  seat  ;  then  suddenly 

accused/respondent  no.  2  attacked  the  victim/appellant  and  injured  him with 

legs.   The  said  P.W.1  when  cross  examined  also  stated  that  he  saw  the 

accused/respondent no. 2 hurting the victim/ appellant below his waist and also 

tried to hurt him with his hands.  From the evidence of P.W.1 it is clear that 

accused/respondent no. 2 attacked the victim/appellant and kicked him below the 

waist for which he sustained internal injury.  In view of the above, the impugned 

Judgment dated 28.02.14 is liable to be set aside and reversed.  It is further 

contended that P.W.2, the victim/appellant in his evidence-in-chief has stated that 

while he was in the Director’s chamber (P.W.1), the accused/ respondent no.2 

came and handed over some papers to the Director and got himself seated near 

him and then suddenly accused/respondent no.2 picked up a quarrel with the 
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victim/appellant  and  before  the  victim/appellant  could  give  any  answer, 

accused/respondent no. 2 slapped him and as the chaos started, the Director 

(P.W.1) tried to intervene in the matter ; but the accused/respondent no.2 kicked 

in his abdomen and he sustained hurt internally.   It is further contended that the 

learned  trial  court  failed  to  appreciate  this  important    version  of  the 

victim/appellant that he was kicked by the accused/respondent no. 2, which has 

been corroborated by the eye witness P.W.1. and victim/appellant sustained hurt 

internally.  The learned trial court while acquitting the accused/respondant came 

to the erroneous conclusion that the prosecution side has failed to prove beyond 

reasonable doubt the allegations made against the accused person.  In view of 

the above, it is contended that the impugned Judgment dated 28.02.14 is liable 

to set aside and quashed.  It  is also contended that the factum of attack by 

respondent no. 2/accused Munindra Bharali on the victim/appellant Kamaleswar 

Roy is very much clear from the evidence of P.W.1 Sri Satish Ch. Sarma and P.W.2 

Kamasleswar Roy and the learned trial court while passing the Judgment dated 

28.02.14  also  come  to  the  conclusion  that  the  evidence  of  PW.1  and  PW.2 

materially corroborated each other as to the circumstances of the incident.  The 

learned trial court while passing the impugned Judgment dated 28.02.14 came to 

the  conclusion  that  the  cardinal  principal  of  criminal  jurisprudence  makes  it 

obligatory on the part of the prosecution to prove beyond reasonable doubt that 

the accused person has caused hurt  to the victim Sri Kamaleswar Roy ; but it has 

already been abundantly clear that the prosecution side has failed to do the same 

and thereby the learned court acquitted the respondent no. 2 from the charges 

levelled against him.  It is contended that the aforesaid findings of the learned 

trial court is not based on proper appreciation of evidence on record, in asmuch 

as, the learned trial court while acquitting the respondent no. 2 totally discarded 

the evidence of the victim which evidence was corroborated by the other eye 

witness P.W.1.  In view of above, the impugned Judgment dated 28.02.14 is not 

sustainable and liable to be set aside and quashed.  It is further contended that 

upon bare perusal of the materials on records, it is clearly revealed that at the 

time of incident apart from P.W.1 Sri Satish Ch. Sarma and PW.2, victim/appellant 

Kamaleswar  Roy,  three  other  persons,  P.W.3  Lankeswar  Kakati  (Office  Peon), 

P.W.4 Umesh Ch. Das (Driver) and one Sri Karimuddin Ahmed (School Teacher) 

were present.  In the course of evidence the said P.W.3 Lankeswar Kakati and 

P.W.4 Sri Umesh Ch. Das denied to have seen the incident as according to them 
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they  were  outside  the  chamber  of  P.W.1.   Moreover,  Sri  Karimuddin  Ahmed, 

School Teacher who was present in the room at the time of incident, but he was 

not  shown  as  witness  in  the  charge  sheet.   In  such  circumstances,  it  was 

incumbent on the part of the learned trial court to summon the said Karimuddin 

Ahmed as witness to divulge the truth of the case.  The learned trial court while  

passing the impugned Judgment dated 28.02.14 came to the conclusion that “But 

the said witnesses Sri Lankeswar Kakati (P.W.3) and Sri Umesh Ch. Das(P.W.4) 

blatantly  denied their  knowledge of  anything what  happened in  the Director’s 

room at the relevant time” and as a result I have no material to decide either way 

between the evidence of the prosecution witnesses Sri Kamaleswar Roy(P.W.2) 

and Sri Satish Ch. Sarma (P.W.1) in one side and Sri Lankeswar Kakati (P.W.3) and 

Sri Umesh Ch. Das(P.W.4) on the other side.  Moreover, this glaring contradiction 

among the evidence of the prosecution witnesses to shake the very veracity of 

these witnesses making their evidences unreliable in law.”  From the aforesaid 

findings  it  is  clear  that  the  learned  trial  court  gave  much emphasis to  the 

evidence of P.W.3 and P.W.4, disbelieving the corroborated testimony of the P.W.1 

and P.W.2.  It is further contended that the learned trial court having done do, 

committed  gross  illegality  in  passing  impugned  Judgment  dated  28.02.14 

acquitting  the  respondent  no.  2.   Hence,  it  is  contended  that  the  impugned 

Judgment dated 28.02.14 is liable to be set aside and quashed and respondent 

no. 2 be convicted.   It is also concluded that in a Criminal Trial, testimony of a 

single witness, if found to be reliable, there is no legal impediment for conviction 

of the accused person. In the present case in hand it  is also contended that 

testimony of the victim/informant/ P.W.2  Kamaleswar Roy has been corroborated 

by the P.W.1, the eye witness, and if the evidence of aforesaid two witnesses are 

considered  together  the  fact  of  respondent  no.  2/accused   Munindra  Bharali 

attacked Sri Kamaleswar Roy and hurt him internally become clear and distinct. 

It  is contended that the learned trial  court while passing impugned Judgment 

dated 28.02.14 acquitting the respondent no. 2 failed to consider this aspect of 

the matter and hence the impugned Judgment cannot be sustainable and liable to 

be set aside and quashed by reversing the acquittal of the respondent no.2.

4. It is further contended that Dr. A.K Choudhury, the Medical Officer who 

examined the victim/appellant,  Sri Dimbeswar Thakuria, who initially investigated 

the case and Sri Karimuddin Ahmed, Primary School Teacher who was present at 
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the  time  of  incident  are  very  vital  and  important  witnesses  to  support  the 

evidence of P.W.1 and P.W.2 ; but the prosecution failed to examine the same. 

The non-examination of the aforesaid witnesses being vital part of prosecution, it  

is incumbent on the part of the learned trial court to examine the said witness as 

court witness to find out the truth.  The learned court having failed to examine 

the aforesaid witnesses being essential to just decision of the case, committed 

illegality which resulted in acquittal of the accused/respondent no. 2.

5. In view of the above, it is contended that the impugned Judgment dated 

28.02.14 is liable to be set aside and quashed and important to examine the 

aforesaid witnesses for just decision of the case.

6. Having heard the learned counsel of both the sides and upon attentive 

perusal   of  case  record  ,it  is  found  that  Doctor,  who  examined  the 

victim/appellant after this incident, the I.O. who investigated the case and one of 

Karimuddin Ahmed who was present at the time of incident   are not examined by 

the prosecution.  No cause is shown throughout the entire trial by the learned 

court  why  they  were  left    out  and  why  they  were  not  examined  by  the 

prosecution.  It  is  held by the learned trial  court for their  non execution the 

prosecution case  suffered and suffered badly.

7. In view of the same, it is incumbent upon the prosecution to examine 

these witnesses.  As such this court without determining the merit of the appeal, 

deems it fit to remand back the case record to the trial court by set aside the 

impugned Judgment and Order dated 28.02.14 with a direction to the learned 

trial court to examine the medical officer, the I.O. if found necessary to examine 

Sri Karimuddin Ahmed, a primary school teacher who was present at the time 

when the incident occurred and whose name is not reflected in the charge sheet. 

8. It is accordingly ordered. 

9. The impugned judgment dated 28.02.14 is hereby set aside and quashed. 

The record is remanded back to the learned trial court with a direction to proceed 

with  the  trial  by  examining  the doctor,    investigating  officer  as  PWs and  if  
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necessary Karimuddin Ahmed who was present at the time of incident in the 

chamber where the alleged occurrence took place.

10. This appeal stands allowed with the aforementioned directions.

11. Send back the called for case record along with a copy of this judgment 

to the learned trial court.

12. Signed, sealed and delivered in the open court on this 2nd   day of March, 

2017 at Guwahati. 

 

                                                                                        (M. Ahmed)
                                                                                      Sessions Judge, 
                                                                                 Kamrup(M), Guwahati 
 

    Dictated & corrected by me. 

 

  

         (M. Ahmed)
       Sessions Judge, 
    Kamrup(M), Guwahat

 


