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Form No. (J) 2

                            HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup (M)

IN   THE  COURT  OF  CIVIL  JUDGE   NO.3,   KAMRUP(M), GUWAHATI

Present:     Rajesh Kumar Todi, AJS,

                   Civil Judge No.3,

                   Kamrup (M), Guwahati

Monday, the 20th day of March, 2017                                 

                                        Title Suit No. 258/2008

Ashraful Alom............................................................................Plaintiff 

                                                  Versus

Nilima Barua   & two others..................................................Defendants

This suit coming on for final hearing on 18-02-17  in presence of- 

A.C. Sharma ,  Ld. Counsel ...........................................for the  plaintiff

Ranjit Bhuyan and S. I. Rasul .....................................for the defendants

And having stood for  consideration to this day,  this Court  delivers the 

following judgment:

JUDGMENT

This is a suit for specific performance of contract and injunction

1. Plaintiffs  case  is  that  the  defendants  No.1&2 being the  absolute 

owner and possessor of the suit schedule-A property entered into an 

agreement for sale with the plaintiff on 10-09-2003 agreeing to sell 
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the  suit  property  to  the  plaintiff  at  a  total  consideration  of 

Rs.22,50,000/-.  The plaintiff  paid Rs.20,00,000/-  as  per  terms of 

agreement  and  it  was  stipulated  that  balance  amount  of 

Rs.2,50,000/- would be paid at the time of registration of sale deed.

2. Further case of the plaintiff is that as per terms of said agreement 

Rs.5,00,000/-  was  to  be  paid  instantly  as  advance  money  and 

second and third instalment of Rs.5,00,000/- each was to be paid 

within two months and four months respectively from the date of 

agreement. Remaining Rs.7,50,000/- was to be paid at the time of 

registration and execution of sale deed.

3. The  defendants,  however,  for  their  urgent  need  received 

Rs.10,00,000/-  as  advance  money (1st instalment)  on  the  date  of 

execution of agreement itself.  On the request  of the plaintiff  the 

defendants No.1&2 extended time for payment of balance money. 

Accordingly plaintiff paid further Rs.10,00,000/- on 25-02-2006 to 

defendants No.1&2 after the NOC was obtained.  The defendants 

No.1&2  acknowledged  receipt  of  money  as  aforesaid  from  the 

plaintiff , on the reverse side of agreement dt.10-09-2003. 

4. The plaintiff having paid Rs.20,00,000/-  repeatedly requested the 

defendants No. 1&2 to execute and register the sale deed but said 

defendants on one pretext or the other avoided the same although 

the plaintiff was ready and willing to perform his part of contract by 

paying the balance price money of Rs.2,50,000/-.

5. It is alleged that in first week of March 2006 the defendant No.3 

visited the office of the plaintiff and asked him to make payment of 

price  money  of  suit  property  to  its  owner.  On  10-03-08  the 

defendant No.3 trespassed into the office of the plaintiff and asked 
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him to vacate the suit property within three days stating interalia 

that he (defendant No.3) had purchased the suit property. 

6. Having so learnt the plaintiff enquired and obtained certified copy 

of registered Sale Deed No.9791/07 wherefrom it transpired that the 

defendants No.1&2 had executed and registered the said sale deed 

in favour of defendant No.3. 

7. It is alleged that the Sale Deed No.9791/07 is fraudulent and made 

in collusion with defendants No.1&2 in as much as having aware of 

existence  of  agreement  dt.10-09-03  between  plaintiff  and 

defendants No.1&2, the said sale deed was executed and registered 

in favour of defendant No.3 at a very low price of Rs.3,50,000/- as 

compared  to  the  sale  consideration  of  Rs.22,50,000/-  of  the 

agreement for sale dt.10-09-03.

8. It  is  pleaded  that  the  defendants  No.1&2  are  bound  by  the 

agreement dt.10-09-03 to execute and register sale deed in respect 

of suit property in favour of the plaintiff who is ready and willing to 

perform his part by paying the balance consideration amount and as 

the defendants No.1&2 have been avoiding to perform their part of 

the agreement  dt.10-09-03 the  plaintiff  has  instituted  the present 

suit  seeking  specific  performance  of  said  agreement  from 

defendants  No.1&2  and  permanent   injunction  restraining  the 

defendant  No.3  from alienating  the  suit  property  in  any  manner 

along with other relief.

9. The defendants No.1&2 in their written statement took usual pleas 

of  no  cause  of  action  and  non-maintainability  of  the  suit.  It  is 

pleaded  that  the  suit  property  belonging  to  them was  originally 

leased  out  to  some  persons  including  plaintiff  as  tenants. 
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Subsequently the suit property was sold out to defendant No.3 vide 

Sale Deed No.9791/07 and the plaintiff was duly informed on 01-

09-07 for attornment of his tenancy under defendant  No.3.

10.It is contended that in fact as per terms of agreement dt.10-09-03 

entered into between plaintiff and defendant No.1&2 the plaintiff 

paid Rs.5,00,000/- to defendants No.1&2 on 10-09-03 itself but he 

failed to pay remaining three instalments of Rs.6.0 Lacs, 5.0 Lacs 

and Rs.6.5 Lacs respectively within stipulated time (March 2004) 

and later withdrew from the agreement by taking back the entire 

advance amount for Rs.5 Lacs by acknowledging the same on 08-

08-05.

11.It  is  contended that  the plaintiff  having cancelled  the  agreement 

dt.10-09-03 by receiving  back the money advanced the defendants 

No.1&2  sold  the  suit  property  to  defendant  No.3  within  the 

knowledge  of  the  plaintiff  and  the  allegation  of  fraud  etc.  is 

unfounded.  It  is  pleaded  that  there  having  no  part  performance 

under the agreement for sale dt.10-09-03 the claim of plaintiff for 

specific performance and that too after his voluntary rescission of 

said  agreement  for  sale  is  perverse  and untenable.  It  is  interalia 

prayed that the suit be dismissed.

12.The defendant  No.3  in  his  written statement  also took the same 

usual  pleas of  no cause of  action and non-maintainability  of the 

suit. It is pleaded that defendant No.3 is the bonafide purchaser of 

suit property and has acquired right, title and interest over the same. 

That  apart  he  has  got  his  name  mutated  in  respect  of  the  suit 

property. The agreement dt.10-09-03 being not registered it was not 

possible for defendant No.3 to search out the same. It is stated that 
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after receiving notice of instant suit for the first time the defendant 

No.3  learnt  about  the  dispute  between  plaintiff  and  defendants 

No.1&2 and he (defendant No.3) then asked the defendants No.1 

&2 to vacate the suit property and also served notice of attornment 

upon plaintiff and further asked him to enter into fresh agreement 

for tenancy with him (defendant No.3) but till date the plaintiff has 

not made any communication. It is interalia prayed that the suit be 

dismissed.

13.On  the  pleadings  following  issues  were  framed  by  my  Ld. 

Predecssor: 

(i) Whether the suit is maintainable? 

(ii) Whether there is any cause of action for the suit?

(iii) Whether there was any agreement/contract for sale subsisting between  

the plaintiff and defendants No.1&2 at the time of execution of sale  

deed No.9791/07?

(iv) Whether  the  registered  sale  deed  No.  9791/07  at  02-08-07  was  

fraudulent?

(v) Whether the plaintiff is entitled to the relief as prayed for?

 

                       My issue wise decisions and reasons thereof:

Issue No. (ii)

14.It is settled proposition of law that Cause of action implies a right to 

sue. The material facts which are imperative for the suitor to allege 

and  prove  constitutes  the cause of action. Cause of action is  not 

defined in any statute. It has, however, been judicially interpreted 
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inter alia to mean that every fact which would be necessary for the 

plaintiff to prove, if traversed, in order to support his right to the 

judgment of the Court. 

15.In the instant suit the plaintiff has sought specific performance of 

agreement dt.10-09-2003 on the basis of certain facts pleaded in the 

plaint.  Plaintiff’s  claim,  however,  has  been  denied  by  the 

defendants and they have contended that the plaintiff is not entitled 

to the relief sought for on the basis of the facts set out in his plaint.  

Thus, there exists a dispute and triable issues between the parties to 

be determined and adjudicated upon by the Court. So situated the 

suit  does  have  a  cause  of  action.  This  issue  is  answered  in 

affirmative. 

                                                Issue No. (i)

16.It is pleaded that the suit  is not maintainable but it has not been 

pleaded  specifically  as  to  why  and  how  the  same  is  not 

maintainable. As per decision of Issue No.(i) the suit has a cause of 

action and that apart it also does not appear to be not maintainable 

from the view point of limitation etc. As per Section 9 of CPC Civil 

Court  is  to  try  all  suits  unless  cognizance  of  the  same is  either 

expressly or impliedly barred. So situated the instant issue is also 

answered in affirmative 

Issue No. (iii)

17.Admittedly  the  agreement  (Ext-1)  was  entered  into  between  the 

plaintiff and defendants No.1&2 on 10-09-2003. Perusal of Ext-1 

reveals that Rs.5,00,000/- was to be paid on the date of execution 

itself,  that  is,  on 10-09-2003 as advance money and second and 

third instalment of Rs.5,00,000/- each was to be paid within two 

months and four months respectively from the date of agreement 
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and  remaining  Rs.7,50,000/-  was  to  be  paid  at  the  time  of 

registration and execution of sale deed. 

18.The plaintiff in his pleading as well as in his evidence on affidavit 

stated that he paid Rs.10,00,000/- on 10-09-2003 to the defendants 

No.1&2  instead  of  paying  Rs.5,00,000/- as  per  terms  of  Ext-1 

because  of  the  urgent  need  of  the  said  defendants and  he 

(plaintiff)  made  further  payment  of  Rs.10,00,000/-  to  the  said 

defendants on 25-02-2006. 

19.The defendants No.1&2 in their pleading as well as the defendant 

No.2  in  his  evidence-on-affidavit  vehemently  denied  that  the 

plaintiff made payment of Rs.10,00,000/- each on 10-09-2003  and 

on 25-02-2006  as  claimed  by  him (plaintiff).  As  per  defendants 

No.1&2  the  plaintiff  made  payment  of  advance  amount  of 

Rs.5,00,000/- as per terms of Ext-1 on 10-09-2003 but thereafter he 

did  not  make  payment  of  balance  consideration  amount  of 

Rs.17,50,000/-  or  any  part  thereof  as  per  agreed  terms  of  Ext-1 

rather he (plaintiff) had withdrawn himself from the agreement by 

taking  back  the  entire  amount  of  advance  money,  that  is  

Rs.5,00,000/-.  It  was  specifically  pleaded  by  the  defendants 

No.1&2  in  paragraph  No.8  of  their  written  statement  that  any 

document  manufactured  to  negate  the  fact  of  payment  of  

Rs.5,00,000/- by the plaintiff must be fake and forged and needs  

to be examined through forensic expert for arriving at the ends of  

justice.

20.The  plaintiff  in  his  evidence-on-affidavit  exhibited  two  money 

receipts marked as Ext-1A &1B. These exhibits were made on the 

rear side of last page (page No.5) of Ext-1, the agreement dt.10-09-

2003. It appears that vide said exhibits the defendant No.2 has been 

shown to have received Rs.10,00,000/- each on 10-09-2003 & 25-
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02-2006  respectively  from  the  plaintiffs  as  advance  payment 

towards total sale consideration in respect of the suit property. Exts-

1A(1) & 1B(1) have been claimed to be the signatures of defendant 

No.2 Saurav Baruah acknowledging receipt of Rs.10,00,000/- each. 

The defendants  No.1&2 apart  from pleading that  the  documents 

(Ext-IA & 1B) are fake and forged and needs to be examined by 

Forensic  Expert,  suggested  the  plaintiff  in  his  cross-examination 

that  in Ext-IA & 1B, Exts-1A(1) & 1B(1) are not the signatures of 

defendant  Saurav  Baruah and that  said  Ext-IA & 1B are  forged 

documents and further  that  he (plaintiff)  never paid the amounts 

mentioned in Ext-IA & 1B to the defendants No.1&2. The plaintiff 

though answered the said suggestions in negative but surprisingly 

while cross-examining the defendant Saurav Baruah (Dw1) did not  

at  all  confront  him (Dw1)  with  Ext-  IA & 1B.  It  appears  that 

attention of Dw1 was never drawn to said Ext- IA & 1B and he was 

not asked a single question on the said documents whereas it is the 

pleaded case of the plaintiff that by executing said two documents 

said Dw1 had received Rs.10,00,000/- each from him (plaintiff) on 

10-09-03  &  25-02-2006  respectively.  It  appears  that  Dw1  was 

simply  asked  that  they  (he  and  defendant  No.1)  had  taken 

Rs.10,00,000/-  each  on  10-09-03  & 25-02-2006  for  their  urgent 

need to which Dw1 Saurav Baruah denied. It is needless to say that 

on the face  of  denial  of  the  defendants  No.1&2 that  they never 

received Rs.20,00,000/- by executing Ext- IA & 1B as alleged and 

that Exts-1A(1) & 1B(1) are not the signatures of defendant Saurav 

Baruah it was the burden on the part of the plaintiff, as required as 

per  provision of  Section-101 of the Evidence Act,  to prove said 

Ext-1A &  1B  by  bringing  on  record  sufficient  and  convincing 
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evidence  to  withstand  their  said  plea  but  it  is  apparent  that  the 

plaintiff failed to do so. 

21.Perusal of Ext-1A & 1B reveal that the same were not executed in 

presence of any witness. It also appears that Ext-1, the agreement 

for sale between plaintiff and defendants No.1&2 was executed on 

10-09-2003 and it was witnessed by two persons viz. Utpal Pathak 

and  Dewan Jaynal Abedin but in Ext-1A which was also allegedly 

executed on 10-09-2003, that is on the same day of execution of 

Ext-1 (on 10-09-2003) and that too on the reverse of last page (page 

No.5) of Ext-1, the aforesaid two persons have not been cited as 

witness. It is difficult to digest that payment of such huge amount 

was made even without any person standing as witness and that too 

considering the fact that while the person standing as witness to the 

agreement (Ext-1) were very much  available, as already pointed 

out,  that  Ext-1A  was  allegedly  executed  on  the  very  day  of 

execution  of  Ext-1.  Further,  if  the  version  of  the  plaintiff  that 

because of urgent need of the defendants No.1&2 he made payment  

of Rs.10,00,000/- on 10-09-2003 itself, the date of execution of Ext-

1, is believed then it is difficult to  believe at the same time that the 

plaintiff having allegedly  paid Rs.10,00,000/- on 10-09-2003 itself 

would not have asked the defendants No.1&2 to incorporate in  

Ext-1  the  fact  of  payment  of  Rs.10,00,000/- instead  of 

Rs.5,00,000/-. In fact in Ext-1 there is no mention of payment of 

Rs.10,00,000/- by plaintiff on 10-09-2003. 

22.It is pertinent to reiterate that while the Dw1 Saurav Baruah had 

denied that Exts-1A(1) & 1B(1) were his signatures and asserted 

that Ext-1A & 1B are fake and forged documents still the plaintiff 

never suggested the said Dw1 that the said documents be sent for 

examination by forensic science expert to arrive at the truth.



10

23.Situated so it  is abundantly clear  that the plaintiff  has miserably 

failed to establish that he has made payment of Rs.20,00,000/- to 

the defendants No.1&2, as claimed by him. 

24.On  the  other  hand,  Ext-1  makes  mention  of  payment  of  first 

instalment of Rs.5,00,000/- on 10-09-2003 itself. It is the case of 

the defendants No.1&2 that the plaintiff had made payment of said 

Rs.5,00,000/- on 10-09-2003 but it is their contention that the said 

amount  was  refunded  to  the  plaintiff  on  08-08-05  and  in 

acknowledgment of said sum of Rs.5,00,000/- the plaintiff executed 

Ext-B (Money Receipt). Perusal of said exhibit shows that there is a 

statement to the effect that  the plaintiff received back the sum of  

Rs.5,00,000/-  from the  defendants  in  cash  as  refund  of  advance  

money paid in respect of agreement dt.10-09-2003 due to his own  

inability reasons and for which the said agreement for sale is null  

and  void  from  immediate  effect.  The  plaintiff  denied  that  he 

executed Ext-B but in view of the fact as discussed above that the 

plaintiff has failed to establish that he paid Rs.20,00,000/- to the 

defendants No.1&2  it  appears to be more probable that  plaintiff 

had  executed  Ext-B.  Otherwise  also  it  is  clear  and  transparent 

enough in view of proof of  non-payment of money by the plaintiff 

as per terms of the agreement for sale dated 10-09-2003 (Ext-1), 

apart  from  other  things,  that  the  plaintiff  though  averred  as 

required as per  provision of Section 16(c)  of the Specific  Relief 

Act, but has failed to  prove that he had/has performed or had/has 

always been ready and willing to perform essential  terms of  the 

contract which  were to be performed by him. 

25.In the instant suit the plaintiff has failed to show that he had kept 

the  contract  (Ext-1)  subsisting  with  preparedness  to  fulfil  his 

obligation  and  accepted  performance  when  the  time  for 
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performance had arrived. It is settled law that in a suit for specific 

performance  of  contract  the  plaintiff’s  readiness  and  willingness 

must be in accordance with the terms of the agreement but that 

has not been the case so far as present plaintiff is concerned. Thus, 

by  non-performance as  above the agreement  dt.10-09-03 (Ext-1) 

subsisted no more after the expiry of two months from the date of 

agreement  dt.  10-09-2003,  when  the  plaintiff  failed  to  pay  the 

second instalment of Rs.5,00,000/-. Accordingly the instant issue is 

answered in negative

                                           Issue No. (iv)

26.First of all, the plaintiff has no  locus standi to challenge the sale 

deed No.  9791/07 dt. 02-08-07 executed by defendants No.1&2 in 

favour of defendant No.3 in view of the proof of the fact that the 

plaintiff  has  failed  to  discharge  his  obligation  under  Ext-1  and 

thereafter the defendants No.1&2 executed the registered sale deed 

No. 9791/07 dt. 02-08-07 in favour of defendant No.3. Still for the 

sake of argument  if submission of Ld. Counsel for the plaintiff  that 

in the sale deed No. 9791/07 at 02-08-07 the consideration was  

Rs.3,25,000/- as compared to sale consideration of Rs.22,50,000/-  

in Ext-1 and this suggests that the said sale deed is fraudulent and  

collusive,  is considered still the inadequacy of consideration can 

not  be  a  ground  for  raising  question  of  validity  of  sale  deed 

No.9791/07.  In  Explanation  -2  to  Section  25  of  the  Indian  

Contract Act, it has been laid down that- An agreement to which the  

consent of the promisor is freely given is not void merely because 

the  consideration  is  inadequate;  but  the  inadequacy  of  the  

consideration  may  be  taken  into  account  by  the  Court  in  

determining the question whether the consent of the promisor was  
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freely given. In this connection Illustration (f) appended to Section-

25 above is  worth mentioning.  It  says:  A agrees to sell  a horse  

worth Rs.1,000/-  for Rs.10/-.  A’s consent to the agreement was  

freely  given.  The  agreement  is  a  contract  notwithstanding  the  

inadequacy  of  the  consideration.  Accordingly,  sale  deed  No. 

9791/07  at  02-08-07,  though  the  consideration  therein  might  be 

inadequate,  is  valid  as  per  aforesaid  provision  of  the  Indian 

Contract Act, as there is no evidence on record to show that consent 

of the promisor (in the instant suit  defendants No.1&2)  was not 

freely given.  Secondly,  with regard to said sale deed there is no 

issue in between the defendants No.1&2, the vendor and defendant 

No.3, the vendee. Otherwise also, the said sale deed has been duly 

proved by official witness, Dw4 Anowar Hussain, the staff of office 

of  Sr.  Sub-Registrar  Kamrup  (M)  who brought  the  original  sale 

deed No.9791/07 dt.2-08-07, marked as Ext-F(7), by deposing that 

the  same  was  executed  by  defendants  No.1&2  in  favour  of 

defendant  No.3  in  respect  of  the  suit  land  and  house  standing 

thereupon.  There  is,  therefore,  no  hesitation  in  holding  that  the 

defendant No.3 purchased the suit land bonafide from defendants 

No.1&2 for value much after the termination of agreement dt.10-

09-2003 due to non-performance of his part of said agreement by 

the plaintiff as already indicated. Situated so, question of defendant 

No.3 having notice of subsistence of agreement dt.10-09-03 at the 

time  of  purchase  of  suit  land  on  02-08-07 from the  defendants 

No.1&2 does not arise at all. Accordingly the decision cited viz. 

(2000)  6  SCC  402  by  the  plaintiff  side  in  my  opinion  is  not 

applicable  to  the  facts  and  circumstances  of  the  present  case. 

Situated so the instant issue is also answered in negative

                                                       Issue No. (v) 
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27.In view of decision of Issue No.(iii) & (iv) above the instant issue is 

also answered in negative

                                                          ORDER
                      In the result the suit is dismissed on contest with cost. 

                               Let a decree be prepared accordingly. 
Given under my hand and seal of this Court on this 20 th day of March, 
2017 at Kamrup (M) Guwahati                     
                                                                           

                                                                           (Rajesh Kumar Todi)

                                                                     Civil Judge No.3

                                                                Kamrup (M),  Guwahati 
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APPENDIX

Plaintiffs witnesses

1. Ashraful Islam (Pw1)

2. Abatosh Bhuyan(Pw2)

Plaintiffs documents/exhibits

1. Agreement for sale dt. 10-09-2003 (Ext. 1)

2. Money Receipts (Ext-1A & 1B )

3. Permission of GMDA(Ext-2)

4. Sale Deed No.9791/07 dt.2-08-07(Ext-3)

5. Cover page of GMDA File(Ext-4)

6. Note containing orders in Ext-4(Ext-5)

7. Copy of sale permission(Ext-6)

8. Application of defendants No.1&2 (Ext-7)

9. Trace Map(Ext-8)

10. Sale permission of DC (Ext-9)

11. Copy of mutation order (Ext-10)

12. Revenue payment receipt(Ext-11)

13. Affidavit of plaintiff (Ext-12)

14. Self addressed envelope(Ext-13,14 & 15) and 

15. Ext-16 is the cheque list.

Defendants witnesses –
1.   Saurav Baruah (Dw1)
2.   Ranjan Kr. Deka (Dw2)
3.   Deba Kr. Barman(Dw3) and
4.   Anowar Hussain (Dw4).  

     Defendants Exhibits/documents

1.   Money receipt (Ext-A)

2.   Tenancy agreement (Ext-B)
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3.   Letter to plaintiff (Ext-C)

4.   Postal receipt (Ext-D)

5.   Letter to defendant No.1by plaintiff (Ext-E)

6.   Sale Deed No.9791/07 dt.2-08-07(Ext-F & F1)

                                                                           

                                                                   (Rajesh Kumar Todi)

                                                                      Civil Judge No.3

                                                                   Kamrup(M), Guwahati


