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IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)
AT GUWAHATI

 

  

Present:    Md. M. Ahmed,
                   Sessions Judge,
                   Kamrup(M), Guwahati.
 

 

                     Criminal Appeal No. 86 of 2014

 

 

          The appeal has been filed challenging the judgment and order dated 

03.11.2014, passed by the learned Judicial Magistrate 1st Class,  Kamrup (M), 

Guwahati, in C.R. Case No. 3425c/2011, under Section 138 of NI Act.

 

Sri Sanjib Baruah

                                                                        ............  Appellant

- Vs – 

M/s Think Big Corporate Consultants

represented by its partner 

Sri Banajit Patowary

                                                                   .............   Respondent 

 Date of Argument     : 01.03. 2017

Date of Judgment     : 20.03.2017

 Advocates who appeared in this case are:

Shri T. Deuri : Learned  Advocate for the appellant.

Shri B.Buragohain : Learned Advocate for the Respondent
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J U D G M E N T 

1. This appeal under section 374 (3)(a) of Cr.P.C. read with section 401 

of  the Criminal  Procedure Code, 1973 is  preferred by appellant  Sri  Sanjib 

Baruah  ,  s/o  Tejendra  Nath  Brahma  ,  R/O  Jyotinagar,  Golaghat,  Dist: 

Golaghat, Assam challenging the Judgment and Order dated 03.11.14 passed 

by the Learned Judicial Magistrate First Class, Kamrup(M) in C.R. Case No 

3425c/11 whereby the Learned Judicial  court convicted him and sentenced 

him to undergo Simple Imprisonment for 2 months and pay Rs.42,000/- as 

compensation and in default  to undergo simple imprisonment  of  1 month 

under section 138 of N.I. Act.

2. Respondent is M/S Think Big Corporate Consultants, represented by 

its partner Sri  Banajit Patowary, Narengi Tiniali,  Behind EG Nursing Home, 

Guwahati,  Kamrup(M),  Assam  and  the  case  of  the  respondent  is  that 

appellant took an amount of Rs.30,000/- from him and thereby he issued a 

cheque bearing no. 697194  dated 29.06.11 amounting to Rs.30,000/- drawn 

on Lakhimi Gaonlia Bank, Golaghat Branch, Assam to the respondent against 

outstanding liabilities. On 14.09.11, respondent deposited the said cheque in 

his  account  of  State  Bank  of  India,  Madgharia  Branch,  Guwahati  for 

encashment  but  the  said  cheque  was  dishonoured  for  “insufficient  fund”. 

Thereafter the respondent issued a legal notice through registered post on 

09.11.11 to the appellant demanding to make payment of the cheque amount 

within 15 days.  The said notice was presumed to have been served and 

hence the case was filed by the respondent against the appellant.  On receipt 

of  the  case  the  Learned  Trial  Court  issued  processes  against  appellant 

requiring him to appear before him to face the trial under section 138 of the 

Negotiable  Instrument  Act,  1881  after  taking  cognizance  thereto.   The 

pursuant  to  the  processes  as  aforesaid,  the  appellant  appeared  in  the 

Learned Trial court and accordingly substance of offence under section 138 of 

N.I.  Act,  1881 were explained to him to which the appellant  pleaded not 

guilty and claimed to be tired.  To prove his case the respondent examined 

two witnesses.  Thereafter the appellant was examined under section 313 of 
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Cr.P.C. and the case was posted for argument.  Subsequently upon hearing 

argument attended by learned counsels of both the sides dated 03.11.14 held 

him guilty and convicted and sentenced him to undergo imprisonment for 2 

months  and  to  pay  an  amount  of  Rs.42,00,00/-  as  compensation  and  in 

default to undergo simple imprisonment.

3. This judgment comes under challenge in this appeal; the appellant 

feels  highly  aggrieved  and  dis-satisfied  with  the  impugned  judgment  and 

order passed by Learned Judicial  Magistrate First Class in C.R. Case No – 

3425c/11 and he has challenged the same on various grounds.  According to 

him the impugned Judgment is not sustainable in law as well as on facts. 

According to him, the entire judgment is based on surmises and conjectures 

and the Learned Court has failed to give coherent finding on the guilt of the 

appellant.  It is further contended that the very basis of the initiation of a  

proceeding under 138 of N.I. Act is a cheque, but in the present case the 

respondent  being  the  complainant  himself  admitted  that  he  does  not 

remember  as  to  when  the  said  cheque  was  issued  to  him  by  the 

appellant/petitioner  treated  that  no  such  cheque  was  ever  issued  to  the 

respondent. It has further contended that the Learned Trial Court completely 

overlooked the fact that the respondent has admitted that the cheque was a 

post dated cheque as such the provisions of Negotiable Instruments will not 

be  applicable.  It  is  further  contended  that  the  person  representing  the 

respondent, Banajit Patowary admitted in his evidence that the money was 

given to the appellant as there was a good relationship.  However, the cheque 

was issued in the name of the respondent company.  The respondent neither 

in  the  complainant  petition  nor  in  his  evidence  had  stated  about  any 

existence of liability of the appellant towards the respondent company or as 

to why the cheque was issued in the name of the respondent company.  Thus 

it  may  be  assumed  that  the  cheque  was  issued  but  the  same  does  not 

establish the fact that the cheque was issued by the appellant for discharge 

of  a  debt  or  liability  towards  to  respondent  company.   Hence  the 

presumptions detailed in section 118 of the Negotiable Instrument Act cannot 

be drawn in this instant case.  On the contrary, the burden of proof lies upon 

the respondent to show that the respondent company is the holder of the 
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cheque in due course.   In the present case the respondent company has 

miserably failed to do the same and as such the impugned Judgment and 

Order dated 03.11.14 passed by the Learned Judicial Magistrate First Class, 

Kamrup(M) at Guwahati in C.R. Case No. 3425c/2011 is liable to be set aside 

and quashed.

4. It is further contended that the Learned Trial Court overlooked the fact 

that the appellant has succeeded in the present case to establish that the 

existence of consideration was improbable and as such the onus shifted to 

the respondent company, who is obliged to prove that there is a existence of 

consideration  and  the  respondent  failed  to  do  the  same  ;  as  such  the 

respondent cannot get   relief under the Negotiable Instruments Act.  Then 

upon perusal of the evidence of the appellant it is clear that the respondent 

had not  approached the court  with clean hands ;  as  such the impugned 

Judgement and Order dated 03.11.14 passed by the Learned Trial Court is 

liable to be set aside and quashed.  It is further contended that from the gist  

of the evidence on record, it is apparent that the petitioner/appellant issued 

the cheque as collateral security and as such at the time of issuance of the 

said cheque there was no intention on the part of the petitioner/appellant to 

create any legal debt or other liability to be legally enforceable and merely 

issued as collateral security against the respondent.  Though the cheque was 

dishonoured of which is nothing but mere break of promise i.e. breach of 

contract which attracts civil liability and not the penal provisions of Section 

138  of  the  N.I.  Act  1881  and  the  learned  trial  court  manifestly  mis-

constructed  the  above  cardinal  aspect  of  the  case  while  passing  the 

impugned Judgment and Order dated 03.11.2014.  It is further contended 

that the Learned Trial Court has misread and misapplied the provisions under 

section  139  of  the  Negotiable  Instrument  Act  i.e.  (i)  there  is  a  legally 

enforceable debt, (ii) the drawer of the cheque issued the cheque to satisfy 

part or whole of the debt and (iii) the cheque so issued has been returned 

due to insufficiency of funds.  Hence it may be assumed that in the present 

case,  the first  two  ingredients  are  not  at  all  fulfilled  and the  holder  had 

misutilized the signed blank cheque as the appellant had clearly stated that 
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the cheques were issued by him as the respondent promised a bank loan to 

him.  

5. I have considered the entire matter with all attention in this case ; the 

facts  are  that  the  complainant  is  a  partner  of  M/S  Think  Big  Corporate 

Consultants  having  its  head  office  at  Narengi  Tiniali,  behind  EG  Nursing 

Home,  Kamrup(M)  and he  had been authorised  by  the other  partners  to 

represent “M/S Think Big Corporate Consultants” and the complaint petition 

was filed by him on behalf of this consultancy firm on being so authorised. 

He has further contended that having good terms with their consultancy firm, 

the accused/appellant took an amount of Rs.30,000/- from the complainant 

firm as the accused was in need of money for extending his business  with a 

promise to return the said amount to the  complaint. However, the accused 

failed to pay the amount in pursuance of discharging his liability towards the 

complainant firm and with a view to clear his debts and liability towards the 

complainant, he issued a cheque of Rs.30,000/-  bearing cheque no. 697194 

dated 29/06/11 drawn on Lakhimi Gaonlia Bank, Golaghat Branch, Assam. 

The complainant  accordingly  deposited the aforesaid cheque for  collection 

through his banker i.e. State Bank of India, Madgharia Branch, Guwahati, 

Assam ; but the said cheque was dishonoured and it was returned on account 

of the reason “As per enclosed list/Insufficient fund” and the cheque was thus 

returned back to the complainant/respondent by its banker.  Thereafter the 

complainant issued statutory demand notice dated 09/11/2011 by registered 

post with the A/D under section 138 of the N.I. Act, 1881 to the accused 

through his advocate intimating him regarding dishonour of the cheque for 

reasons “as per enclosed list / Insufficient fund” as given by the banker and 

he further demanded the accused to make payment of Rs.30,000/- within 15 

days  from the  date  of  receipt  of  the  said  notice.   The  said  notice  was 

presumed  to  have  been  served  upon  the  accused  on  19/11/2011  under 

section 27 of General Clauses Act ; but the accused/appellant did not pay the 

amount of the cheque.  Thereafter the complainant instituted this complaint 

case u/s 138 of N.I. Act.  In the evidence ,the PW.1, the  complainant has 

very  categorically  stated  that  he  is  a  partner  of  “Think  Bing  Corporate 

Consultants” a registered firm being registration no.  RF/KAM/173/J/523 of 
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2008 and having its head office at Narengi Tiniali, behind EG Nursing Home, 

Kamrup,  Guwahati,  Assam.   He  has  further  stated  that  he  has  been 

authorised  by  his  partners  namely,  Mrs.  Bina  Patwari  to  represent  in  the 

instant case.  Then he filed this instant case u/s 138 of N.I. Act read with 

section 142 of the N.I. Act on behalf of this firm.  He has also exhibited the 

registration  certificate  of  the  aforesaid  firm  as  exhibit  no  -  1  and  the 

authorized letter issued in his name vide dated 14.12.11 as exhibit no-2.  He 

also proves signature of the partner of the firm on the authorized letter.  Thus 

from the same,it is manifest that he was authorised to institute a case against 

the appellant u/s 138 of N.I. Act for dishonour of the cheque.  PW.1 further 

stated that the accused took a loan amount of Rs.30,000/- as the accused 

was in a need of money with a promise to return the said amount ; then in 

pursuance of discharging his liability and with a view to clear the liabilities 

towards  the  firm he  issued  a  cheque  of  Rs.30,000/-  bearing  cheque  no. 

697194 dated 29.06.11 drawn on Lakhimi Gaonlia  Bank, Golaghat Branch, 

Assam.  He proves the said cheque as exhibit-3 and his signature on it as 

exhibit-3(1).  PW.1 was subjected to cross examination; but the other side 

has  failed  to  dislodge  his  evidence  on  material  aspects.  In  his  cross 

examination, he has further stated that the cheque was a Post Dated Cheque 

and the said cheque was given to him 20-30 days prior to the issuance date 

of the cheque.  Thus it is apparent that the cheque was only a post dated 

cheque and it is only to be determined that the said cheque was issued for 

discharging  of  liability.   PW.1  had  further  stated  that  the  cheque  was 

dishonoured twice and when the cheque was dishonoured for second time, 

the case was filed.  On the other hand, examination of Md. Fazal Ahmed as 

DW.1 who in his evidence has deposed that owner of “Think Big Corporate 

Consultants” is Sri Banajit Patowary and the said Banajit Patwory gave him a 

business  plan  and convinced by him,  he  took franchise  under  him under 

impression that it will be a good business.  However, he cheated him.  This 

witness further stated that during his transaction with the complainant, he 

met the appellant Sanjib Baruah who was interested to do business with the 

complainant and the said Sanjib Baruah further asked him to give feedback 

and he also warned him that he should not do business with the complainant. 
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This witness further stated that Sanjib Baruah did not trust him.  However, he 

went ahead with the plans.  He has further stated that the complainant firm 

keeps on changing their telephone numbers, mobile numbers, website very 

frequently.  He has further stated that the office was shifted by them and 

subsequently he came to know that the complainant had cheated him ; then 

he instructed the bank to stop payment against the cheque he had issued in 

favour  of  the  complainant  firm.   He  has  also  stated  he  filed  police  case 

against Banajit Patowary bearing Police Case No. 636/13 which is pending at 

Karimganj P.S.  The learned Trial Court has addressed this matter with an 

observation that there is no proof on record which could have substantiated 

the claim of  the DW.1 that  the complainant  was a  swindler.  It  is  further 

observed by the Learned Trial Court and it is rightly so that mere allegation is  

not sufficient and to prove the fact of cheating the witness has to prove that 

the complainant was having guilty intention to cheat the accused.  It is also 

rightly observed by the Learned Trial Court that mere lodging of F.I.R. is not 

sufficient to prove the fact that the complainant is swindler without proving 

presence of guilty intention at the time of commission of cheating, no one 

can be held guilty and in such terms the Learned Trial Court held that the 

accused / appellant failed to prove the fact that the complainant has cheated 

the appellant and this witness.  It may be noted at this stage that during his 

examination u/s 313 of Cr.P.C., the accused has admitted   the cheque in 

question to have been issued by him and he has also signed thereon and the 

accused has further admitted that the cheque was given to Sri Alok Bagchi on 

behalf of the complainant in pursuance to the agreement entered with the 

complainant to open a franchise.

6. Further  the  accused  has  failed  to  exhibit  the  copy  of  the  said 

agreement entered with the complainant under which it is also noted that 

while the PW.1 was subjected to cross examination, he was not challenged on 

the point of issuance of the cheque.  It was simply suggested that no cheque 

was  issued  by  the  accused/appellant  which  was  stoutly  denied  by  PW.1. 

Section  139  of  the  N.I.  Act  raises  a  presumption  that  the  holder  of  the 

cheque, unless the contrary is proved, received the cheque for discharging in 



8

whole or in part of any debt or liability. In the instant case in hand ,it is  

established  that  the  accused  issued  the  cheque  ;  as  such  the  statutory 

presumption would be that he had issued the cheque for discharge of his 

debt  and  liabilities.  The  accused  has  failed  to  produce    evidence  to 

substantiate his claim that the complainant cheated him and there was no 

liability.  

7. In the Case of Hiten P Dalal v/s Bratindranath Bannerjee [ (2001) 6 

SCC 16] it was held by the Hon’ble Apex Court that the presumption of legally 

enforceable debt and liability can be raised u/s 139 of N.I. Act. The evidence 

on  record  is  abundant  to  come  to  a  clear  finding  for  discharging  of  his 

outstanding liability,the accused had issued the cheque  and the appellant has 

failed to rebut this legal presumption.  From the evidence of the complainant, 

it has further appeared that the said cheque was presented to his bank for 

encashment  ;  but  it  was  dishonoured  because  of  insufficient  fund.   No 

effective cross examination was done on that aspect ; as such it has been 

rightly  held  by  the  Learned  Trial  Court  that  the  cheque  was  indeed 

dishonoured.  Apart from that PW.1 produced the cheque return memo issued 

by  State  Bank  India  informing  the  complainant/respondent  regarding 

dishonour of cheque due to insufficient fund in the account of the accused 

and it was marked as exhibit – 4.  It is provided under section 146 of N.I. Act, 

1881 that a statutory presumption as regards to the cheque return memo 

issued by bank in respect of dishonour of cheque may be raised in this case.  

There  is  ample   evidence  on  record  to  hold  that  the  said  cheque  was 

dishonoured due to insufficient fund in the account of the accused/appellant. 

Another aspect is receipt of demand notice sent by the complainant to that 

effect of the notice regarding the dishonour of cheque. It is very categorically 

stated  by  the  complainant  that  he  issued  demand  notice  in  respect  of 

dishonour  of  the  said  cheque  through  his  advocate  on  09.11.11.   The 

complainant  produced  the copy of  the said  notice  and  it  was marked as 

exhibit – 5.  It was issued by way of registered post with acknowledgement 

due.  The complainant produced the postal receipt by way of which the said 

notice was sent and the same was marked as exhibit-6.  Upon going through 

those  documents,  it  is  seen  that  the  address  of  the  accused  is  rightly 
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mentioned in the said notice (exhibit-6) as well as complaint petition and the 

same is not disputed by the accused. The complainant produced the A/D card 

of registered post by which the notice was sent and it was marked as exhibit-

5.  The accused during his cross examination u/s 313 of Cr.P.C. admitted that 

he received the demand notice.

8. Thus we have found that it had not been disputed that the said notice 

was duly served upon the accused.  It is admitted fact that offence u/s 138 of 

N.I. Act is complete on the satisfaction of certain conditions which are:

1) Cheuqe has to be issued on the account maintained by the accused

2) The cheque has to be issued for discharge of debt and liabilities

9. It is also provided that the said cheque has to be deposited within six 

months  of  its  issuance  or  within  its  validity  and  the  notice  regarding 

dishonour of the cheque sought to be given within 30 days of the receipt of 

information  regarding  dishonour.   From  the  evidence  on  record,  it  is 

established that the cheque was issued by the accused and the said cheque 

was dishonoured due to insufficient funds in the account of the accused. The 

said cheque (exhibit-3) was issued on 29.06.11.  It was presented within six 

months of encashment.  The cheque return memo (exhibit-4) has shown that 

the  information  regarding  dishonour  of  the  said  cheque  was  given  on 

12.10.11.  The demand notice was issued by complainant on 09.11.11 which 

is issued within 30 days from the receipt of the information.  Thereafter, the 

complainant has instituted this case within 45 days from the date of issuance 

of demand notice; as such the complainant has lodged the case within the 

period limitation.  Thus we have found that the ingredients under section 138 

of N.I. Act are all satisfied.  The Learned Trial court has rightly convicted the 

accused/appellant u/s 138 of N.I.  Act and has rightly sentenced him with 

simple imprisonment for 2 months and as compensation of Rs.42,000/-  for 

default  to  undergo  simple  imprisonment  of  1  month.   The  impugned 

Judgment and Order suffers from no illegality or infirmity and it warrants no 

interference from this court.
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10. Having found no merit, this appeal stands dismissed.  

11. Return the LCR along with a copy of this judgment to the learned court 

below. 

12.     Signed, sealed and delivered in the open court on this 20th  day of March, 

2017 at Guwahati. 

  

                                                                               (M. Ahmed)
                                                                             Sessions Judge, 
                                                                          Kamrup(M), Guwahati 
 
Dictated & corrected by me. 
 

  

         (M. Ahmed)

       Sessions Judge, 

    Kamrup(M), Guwahati


