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Form No. (J) 2

HEADING OF JUDGMENT IN APPEAL

District: Kamrup (M)

IN  THE  COURT  OF  CIVIL  JUDGE   NO.3,   KAMRUP(M), GUWAHATI

Present:     Rajesh Kumar Todi,

                  Civil Judge No.3,

                 Kamrup (M), Guwahati, 21stday of March 2017

                                         Title Appeal No. 15/2010

 Sri Gopal Chand.......................................................Appellant/plaintiff   

                                                  Versus

General Manager, ASTC.....................................Respondents/defendant

Sri Sena Singh  .....................................Proforma respondents/defendant

This appeal coming on for final hearing on 22.02.2017  in  presence of 

 Dipak Baruah...............................................................for the Appellant

Manajit Chetia............................................................for the Respondent

And having stood for consideration to this day, this Court delivers the 

following judgment:

                                                  JUDGMENT

1. This  appeal  is  directed  against  the  judgment  and  decree  dt. 

03.11.2009 passed by Ld. Munsiff No. 1, Kamrup (M), Guwahati 

in T.S. No. 307/2004 (old) and T.S. No. 665/2006 (new). Vide said 

judgment and decree the Ld. Munsiff No.1 dismissed the suit on 
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the ground that the same was not found maintainable due to non-

joinder  of  necessary  party,  namely  Assam  State  Transport 

Corporation.

2. I  have  gone  through  the  memorandum  of  appeal  containing 

grounds on which the aforesaid judgment and decree have been 

assailed.  I  have also gone through the impugned judgment and 

order  and  the  decree  as  well  as  the  pleadings  of  the  parties, 

evidences  recorded  and  documents  exhibited  in  Title  Suit  No. 

No.307/2004 (old) and T.S. No. 665/2006(new).

3. Case of the plaintiff (appellant herein), as disclosed in his plaint in 

substance is that land measuring 6B-3K-8L originally belonged to 

M/s Commercial Carrying Company, which was later purchased 

by the defendant in auction sale by the Court. Asit Chanda, the 

brother  of  the  plaintiff  was  working  as  electrician  in  the  said 

company  and  later  he  was  promoted  to  the  post  of  workshop 

foremen. Since he did not have any house at Guwahati he, with 

the permission of the company, constructed one  ek chali house 

within the campus of the company. Asit Chanda filed a petition 

U/s 47 CPC resisting execution but the prayer was rejected. The 

defendant  recovered the possession of  6B-3K-8L excluding the 

land of 1K-5L occupied by the plaintiff. The plaintiff has been in 

possession  of  the  land  and  house  since  1977  adversely  to  the 

original  owner  and  has  acquired  title  by  way  of  adverse 

possession to the suit land. On 06.07.2004, the defendant issued a 

letter to the plaintiff to vacate the suit land and apprehending his 

dispossession  the  plaintiff  instituted  the  suit  in  question  for 

declaration  of  his  title  claimed  to  be  acquired  by  adverse 

possession. 
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4. The principal defendant laid its written statement and pleaded that 

the  suit  is  not  maintainable  because  it  has  been  filed  without 

impleading  the  Assam  State  Transportation  Corporation  as 

defendant.  The defendant denied the plea of adverse possession 

and prayed for dismissal of the suit. 

5. On  the  aforesaid  pleading  the  Ld.  Trial  Court  framed  the 

following issues:-
1. Whether the suit is maintainable?

2. Whether the suit is bad for non joinder of necessary parties?

3. Whether the plaintiff has any cause of action for the suit?

4. Whether the plaintiff has acquired right, title interest over the suit land by  

way of adverse possession?

5. Whether the plaintiff is entitled to get a decree as prayed for?

6. To what other relief(s) parties are entitled to?

6. Ld.  Counsel  for  the  appellant  argued  that  the  Ld.  Trial  Court 

should  have  given  an  opportunity  to  the  appellant/plaintiff  for 

impleading  necessary  party  that  is  Assam  State  Transport 

Corporation and should not have dismissed the suit merely on the 

ground of non-joinder of necessary party. It is further submitted 

that the Ld. Trial Court failed to consider the proposition of law 

enumerated in Order I Rule 10 (2) of CPC where the Court has 

been given power to add party even without any prayer and as 

such the impugned judgment is bad and liable to be set aside.

7. It is further argued by the Ld. Counsel for the appellant/plaintiff 

that  the  Ld.  Trial  Court  failed  to  consider  that  the  defendant/ 

respondent raised the point of non-joinder of necessary party in 

their  written  statement  without  stating  as  to  who  was  the 

necessary  party  to  enable  the  plaintiff/appellant  to  implead  the 

said party in the suit and as such dismissal of the suit on that point 
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is bad and liable to be set aside. It is further argued that the fact 

that  no  post  of  General  Manager  is  there  in  the  defendant 

corporation is  a question of  fact  to be decided on the basis  of 

evidence and simply the correspondence made between the parties 

as per Ext- 4 and 9 showing the designation as Managing Director 

cannot  decide the fact  of  non existence of  the post  of  General 

Manager. 

8. It is further argued that no suit shall be dismissed not because of 

non-joinder  of  necessary  party  but  because  no  effective  order 

could be passed by the Court and as such the Court ought to have 

come to a finding that no effective decree could be passed if the 

suit  was decreed against the General Manager of the defendant 

corporation and having not done so the impugned judgment and 

decree are bad and liable to be set aside.

9. The Ld. Counsel for the respondent/defendant, on the other hand, 

argued that there is no infirmity either of facts or of law in the 

impugned judgment and decree and that the Court below rightly 

dismissed  the  suit  for  non-joinder  of  Assam  State  Transport 

Corporation  as  it  was  against  the  said  corporation  the 

plaintiff/appellant had filed T.S. No. 665/2006 seeking a decree by 

way of adverse possession. It is further argued that it is the settled 

law that non-joinder of necessary party in a suit is fatal to the suit 

and  the  plaintiff/appellant  having  knowledge  that  Assam  State 

Transport  Corporation is a necessary party did not  implead the 

said  corporation  as  defendant  and filed  the  suit  claiming relief 

over the land belonging to said corporation and therefore the Ld. 

Court below did not commit any error in dismissing the suit for 

non-joinder of said corporation which is the necessary party.
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10. I have considered rival submissions. I have also gone through the 

relevant  provisions.  Rule  9  of  Order  1 runs  as  follows:- 

Misjoinder and non-joinder- No suit shall be defeated by reason 

of the misjoinder or non-joinder of parties, and the Court may in 

every suit deal with the matter in controversy so far as regards the 

right and interests of the parties actually before it:

[Provided  that  nothing  in  this  rule  shall  apply  to  non-joinder  of  a  

necessary party.]

11.  Further Sub-Rule 2 of Rule 10 of Order 1 of CPC says the court  

may at any stage of the proceedings, either upon or without the  

application of either party, and on such terms as may appear to  

the Court to be just, order that the name of any party improperly  

joined, whether as plaintiff or defendant, be struck out, and that  

the name of any person who ought to have been joined, whether 

as plaintiff or defendant, or whose presence before the court may  

be  necessary  in  order  to  enable  the  Court  effectually  and  

completely to adjudicate upon and settle all the question involved  

in the suit, be added. 

12. It is apparent from the reading of Sub-rule (2) of Rule 10 that it gives 

a  wide  discretion  to  the  Court  to  meet  every  case  of  defect 

of parties and is not affected by the inaction of the plaintiff to bring 

the necessary parties on record. It is settled proposition of law that 

the question of  impleadment  of  a  party has  to  be decided on the 

touch  stone  of  Order  1  Rule  10  which  provides  that  only 

a necessary or a proper party may be added and that even filing of 

formal application is also not necessary in the case where a party is 

required to be impleaded  if the circumstances so warrant. Order 1 
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Rule 10(2) empowers the Court to implead any person as a party suo 

motu.  

13. In the instant case it appears from the perusal of written statement 

of  principal defendant, that is, General Manager, ASTC, filed on 

its behalf by the Managing Director, ASTC that it was contended 

that  the  suit  is  not  maintainable  for  a  non-existent  person  and 

further that the suit is bad for non-joinder of necessary party and 

mis-joinder of necessary party. However, it appears that the said 

defendant no where in his pleading made any whisper  as to who 

was that necessary party in the absence of whom the suit was not 

maintainable. It is pertinent to note that in a suit the defendant can 

plead  non-joinder  of  parties  by  plaintiff  but  he  (defendant)  is 

required to specify who that necessary party is and what interest 

of such necessary party is involved in the suit so as to enable the 

plaintiff to implead that necessary party in the suit and further to 

enable  the Court  effectually  and completely to adjudicate upon 

and settle all questions involved in the suit. In fact a suit can not 

be dismissed on such a vague plea of non-joinder in as much as 

the  principle  of  Rule  10  is  to  save  the  honest  and  bonafide 

plaintiffs from being non-suited on a technical ground and at the 

same  time  it  is  the  duty  of  the  Court  to  see  that  parties  are 

properly arrayed if it has not been done through mistake of party.

14. Ld.  Munsiff  No.1,  in  the  last  paragraph  of  page  No.2  of  the 

impugned  judgment  observed  as  follows:  So  far  as  the  

imleadment of Assam State Transport Corporation is concerned it  

is indeed a necessary party in this suit.  If  the relief  claimed is  

allowed it would enable the plaintiff to stay in the suit land which  

belongs  to  Assam  State  Transport  Corporation.  Thus  without  
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impleading corporation, and without hearing it, the relief can not  

be granted. 

15. Now from the perusal of impugned judgment of the Ld. Munsiff 

it is manifestly clear that he came to a finding that Assam State 

Transport  Corporation  was  a  necessary  party  in  the  suit  in 

question and that the claim of  adverse possession of the plaintiff 

was directed against the said  Assam State Transport Corporation 

but since said corporation was not a party in the suit  the relief 

sought for by the plaintiff could not have been granted.

16. Accordingly, in my opinion, having arrived at the conclusion as 

aforesaid the Ld. Munsiff ought to have exercised its discretion 

invoking Sub-Rule (2) of Rule 10 of Order 1 of CPC  to  suo motu 

add Assam  State  Transport  Corporation,  a  juristic  person, 

represented by its duly authorised official, as defendant in the suit 

in question so as to enable him to effectually and completely to 

adjudicate upon and settle all the questions involved in the suit. 

Accordingly,  I  do  find  substance  in  the  argument  of  the  Ld. 

Counsel for the appellant in this regard as referred to in paragraph 

6 & 7 above.

17. Further, I am also in agreement with the argument of Ld. Counsel 

for the appellant that the question as to whether post of General 

Manager is there or not in the defendant corporation is required be 

decided on the basis of evidence and the correspondence made 

between the parties as per Ext- 4 and 9 showing the designation as 

Managing Director cannot be the basis to arrive at a conclusion 

that the post of General Manager is non-existent. 
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18. That apart, it is also evident from the impugned judgment that as 

many  as  six  numbers  of  Issues  were  framed by the  Ld.  Court 

below but it went on to decide the Issues No. 1&2 only relating to 

maintainability of the suit and as to whether the suit is bad for 

non-joinder  of  necessary  parties  and  left  the  other  issues 

undecided observing that Since the suit is found not maintainable  

I do not proceed to decide the suit on merits.

19. Rule 2 of Order 14 CPC mandates that the Court is to pronounce 

judgment on all issues. As per the said provision when issues of 

law and fact arise in the same suit and the Court is of the opinion 

that the case or any part thereof may be disposed off on an issue of 

law only, it may try that issue first when that issue relates to a) 

jurisdiction of the Court or b) a bar to the suit created by any law 

for the time being in force. In such a case the Court may postpone 

the settlement of the other issues until after that issue (mentioned 

in a & b) has been determined. But it is incumbent upon the Court 

to adjudicate the case on all issues though the decision of the case 

may depend upon one issue alone.

20. In the suit  in  question  it  is  apparent  that  the  Ld.  Court  Below 

failed to follow the mandate of Rule 2 of Order 14 by refraining 

from pronouncing judgment on the remaining Issues No.3 to 6 as 

mentioned in paragraph 5 above. 

                                                         ORDER

21. In view of the foregoing discussion I am of the opinion that the 

findings arrived at by the Ld. Munsiff No.1 vide judgment and 

order dt.3-11-09 in Title Suit No. No.307/2004 (old) and T.S. No. 

665/2006 (new) is liable to be interfered with and set aside and 
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accordingly the judgment and decree so passed in connection with 

Title Suit No. No.307/2004 (old) and T.S. No. 665/2006(new) is 

hereby set aside. The instant appeal stands allowed.  The suit is 

remanded to the Ld. Court below with a direction to suo motu add 

Assam State Transport Corporation, a juristic person, represented 

by its duly authorised official,  as defendant in the suit,  and for 

that  purpose  the  Ld.  Court  Below will  issue  further  necessary  

direction to the plaintiff to take appropriate step to summon the  

said defendant to be added,  and the Ld. Court Below is further 

directed  to  decide  the  suit  afresh  pronouncing judgment  on  all 

issues involved in the suit as mandated by Rule 2 of Order 14 of  

CPC.  The parties  are  hereby directed to  appear  before the  Ld. 

Court  below  for  receiving  further  necessary  instructions.  Send 

back the LCR with a copy of this judgment and order to the Ld. 

Court Below. The appeal stands disposed off accordingly. 

Given under my hand and seal of this Court on this 21st day of March 

2017 at Kamrup (M), Guwahati 

                                                                             

                                                                           

                                                                           (Rajesh Kumar Todi)

                                                                               Civil Judge No.3

                                                                          Kamrup (M), Guwahati

                                                                             

                                                  


