
1 
 

IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

G.R. CASE NO.  1995 of 2011 

u/s 448/506, IPC 

 

         State 

 v. 

         Sri Upen Kalita  ....     Accused 

Present: Sri Sarfraz Nawaz, A.J.S. 

     Evidence recorded on  :       16.09.16 
06.01.17 

  21.02.17 
02.03.17 

                Arguments heard on   :        06.03.17 

     Judgment delivered on :      21.03.17 
 

Appearing for the Prosecution  : Assistant Public Prosecutor, Sri S. Zahir. 

Appearing for the Defence   : Sri P. K. Kalita. 
 

JUDGMENT 

1. The accused person, Sri Upen Kalita, has stood trial for offences 

punishable under sections 448/506 of the Indian Penal Code (hereinafter called 

IPC). 

Allegation 

2. The instant case was initiated by Md. Abdul Jalil, the then Estate Officer, 

Assam State Housing Board, by lodging an ejahar alleging that Sri Upen Kalita had 

been illegally occupying Flat No. 1 of Block F under EWS at Bhetapara Complex. 

Information and Investigation 

3. The ejahar was registered as Hatigaon P.S. Case No. 35/11 under 

sections 448/506, IPC. The police after investigation submitted charge-sheet 

against the accused, Sri Upen Kalita under the same sections. 
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Trial 

4. On appearance of the accused person, copies were furnished to him as 

per section 207, Criminal Procedure Code (hereinafter called CrPC). The particulars 

of offence under sections 448/506, IPC were explained to him to which he pleaded 

not guilty and claimed to be tried. 

5. During the course of the trial, the prosecution examined the informant, 

Md. Abdul Jalil as PW-1, Sri Jitul Bhagwati as PW-2, Sri Manoj Saikia as PW-3 and 

the Investigating Officer, Sri Bikash Kr. Singh as PW-4. The prosecution also 

exhibited the Ejahar and the Charge-Sheet.  

6. On completion of the prosecution evidence, the accused person was 

examined under section 313, CrPC. The accused person denied all the allegations. 

The accused examined himself as the sole defence witness and exhibited the order 

dated 07.02.2015 passed by the Commissioner, Assam State Housing Board and 

also the Electric Meter Bill dated 30.11.2016. 

7. I have heard the arguments of both sides. I have also carefully gone 

through all the evidence adduced on record. 

POINTS FOR DETERMINATION 

8. Whether the accused person, in 2011, committed house trespass by 

illegally occupying Flat No. 1 of Block F under EWS at Bhetapara Complex and 

thereby committed an offence punishable under section 448, IPC? 

9. Whether the accused, at around the same time, subjected the 

informant to criminal intimidation by threatening him with the intention to cause 

him alarm and thereby committed an offence punishable under section 506, IPC? 

 
DECISIONS AND REASONS THEREOF 

10. The prosecution summoned the informant, Md. Abdul Jalil as PW-1. Md. 

Abdul Jalil was the Estate Officer of the Assam State Housing Board at the time of 

the alleged offence. He has deposed that during his tenure as Estate Officer, the 

accused, Sri Upen Kalita opened the lock of the EWS/F/1 Flat situated at Bhetapara 

and illegally occupied the same. PW-1 has added that he informed the 
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Commissioner about the matter who asked him to lodge an ejahar. Accordingly, 

he lodged the ejahar. PW-1 has proved his ejahar as Ext-1.  

11. In addition to the informant, the prosecution also summoned 2 (two) 

residents of the Bhetapara Saraighat Housing Society- Sri Jitul Bhagwati and Sri 

Manoj Saikia.  

12. PW-2, Sri Jitul Bhagwati has deposed that he had been seeing the 

accused in the housing campus since 2006. He has added that the accused used 

to live in Flat No. 11 in the F Block of the Society. However, subsequently, he 

exchanged his flat with the resident of Flat No. 1 of the same F Block. From 2007 

onwards, he has been living in Flat No. 1.  

13. It is pertinent to mention here that PW-3, Sri Manoj Saikia denied 

having any knowledge about the case. 

14. The Investigating Officer, Sri Bikash Kr. Singh, was the last of the 

prosecution witnesses. As PW-4, he has deposed that on being entrusted with the 

investigation of the case, he recorded the statements of the informant. He also 

visited the place of occurrence and recorded the statements of the witnesses. The 

accused voluntarily appeared before him. He interrogated him and released him 

on bail. After completion of investigation, he submitted the Case Diary. Later on, 

Sri Baramali Handique filed the Charge-Sheet. He has proved the Charge-Sheet as 

Ext-2 by proving the signature of Sri Baramali Handique. 

15. At this juncture, let me point out that the defence’s plea as is evident 

from the statement of the accused recorded under section 313, CrPC is that the 

accused had been occupying the flat in question (Flat No. EWS/F/1) legally. In 

fact, on perusal of the cross-examination of PW-1, it appears that the defence has 

put in a suggestion to him that the accused had been occupying the flat in question 

with the consent of the Housing Board.  

16. Now, in order to establish this plea, the accused examined himself as 

DW-1. He has deposed that in 2006, he was allotted Flat No. 11 in the Saraighat 

Housing Society. Smti Pinky Baruah was allotted Flat No. 1. Both of them got their 

flats mutually exchanged as per their convenience. He also initiated the exchange 
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procedure on paper but as the State Officer had demanded money, the same did 

not materialize. However, the next incumbent State Officer confirmed the mutual 

transfer. In 2015, he got the official interchange arrangement order. DW-1 has 

exhibited the said order as Ext-A. He has also submitted a copy of the receipt for 

the electricity bills for the flat as Ext-B. 

17. I have considered the evidence on record-both prosecution and 

defence- in its entirety. My findings on the same are as follows. 

Offence under section 506, IPC 
 

18. On perusal of the prosecution evidence, it is seen that the same has 

been conspicuously silent about any threat or intimidation on the part of the 

accused. In the absence of any such insinuation against the accused (on the part 

of the informant), it is my considered opinion that the prosecution of the accused 

for an offence under section 506, IPC is groundless. This point is, hence, 

decided in the negative. 

 
Offence under section 448, IPC 
 
19. As for the offence under section 448, IPC, let me go through the 

statutory provisions relating to house trespass first. The precursor to house 

trespass is criminal trespass.  

 
20. Section 442, IPC has defined house trespass as criminal trespass by 

entering into or remaining in any building, tent or vessel used as a human dwelling 

or any building, used as a place of worship, or as a place for the custody of 

property.  

 
21. Moving on to criminal trespass, Section 441, IPC has defined criminal 

trespass as entering into or upon property in the possession of another with intent 

to commit an offence or to intimidate, insult or annoy any person in possession of 

such property, 

  
 Or having lawfully entered into or upon such property, unlawfully 

remaining there with intent thereby to intimidate, insult or annoy any such person 

or with intent to commit an offence. 
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22. Thus, it is clear that to warrant a conviction for an offence under section 

448, IPC, the prosecution must be able to establish that the accused entered into 

or remained in a dwelling house etc. with the intent to commit an offence or to 

intimidate, insult or annoy any person in possession. 

23. In relation to the instant case, it is quite clear that the accused had 

entered into Flat No. EWS/F/1. By his own admission, he has been living in the flat 

even before the same was allotted to his name. This is in clear contradiction to the 

suggestion put by the defence to PW-1 that the accused had been living there with 

the consent of the Housing Board. Though the defence has proved the order of 

the Commissioner authorizing the interchange of Flats No. F/11 and F/1 but the 

order for the same came out in 2015 whereas the offence alleged was committed 

in 2011. This order of the Commissioner cannot be deemed to have a retrospective 

effect to validate the earlier occupation of Flat No. F/1 by the accused. 

24. Hence, it is quite clear that Ext-A does not help the defence’s case. Per 

contra, the admission by the accused that he had been living in Flat No. F/1 from 

before the passing of the order is a direct corroboration of the claim of PW-1 that 

the accused had been illegally occupying Flat No. F/1. 

25. At the same time, let me point out here that there is no material on 

record to suggest that the accused entered into or remained in Flat No. F/1 with 

the intent to commit an offence or to intimidate, insult or annoy the original 

possessor. In fact, it seems that the residents of the two flats came to a mutual 

understanding as to their flats and got them mutually exchanged. In addition to 

DW-1, even PW-2 has stated the same.  

26. While this act might not have had the sanction of the Housing Board, 

but the same does not make out the offence of house trespass against the accused.  

27. Before concluding, I find it worth mentioning here that the status of the 

flat allottees under the Assam State Housing Board Act, 1972, is of lessees. Thus, 

the unauthorized interexchange of the allotted flats between the residents thereof 

amounts to a violation of the duties of the lessees as enunciated in clause (o) of 

the Transfer of Property Act, 1882.  
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28. Now, as per Section 54 of the Assam State Housing Board Act, 1972, if 

the competent authority is satisfied that a person authorized to occupy the Board 

premises has committed an act in violation of clause (o) of the Transfer of Property 

Act, 1882, it may by notice served (i) by post, or (ii) by affixing a copy of it on the 

outer door or some other conspicuous part of such premises, or (iii) in such other 

manner as may be prescribed, order that person as well as any other person who 

may be in occupation of the whole or any part of the premises, to vacate the 

premises within one month of the date of the service of the notice. If the person 

refuses or fails to comply with such an order the competent authority may evict 

that person from, and take possession of, the premises and may for that purpose 

use such force as may be necessary. 

29. But instead of complying with the aforementioned statutory 

prescription, instituting the prosecution of the accused for the offence of house 

trespass (for the occupation of Flat No. F/1) in the facts and circumstances of the 

case is totally devoid of merit.  

30. Hence, this point is also decided in the negative. 

 
ORDER 

31. Considering the discussions made above and in light of the aforesaid 

decisions, the accused person, Sri Upen Kalita, is acquitted of the offences under 

sections 448/506, IPC and set at liberty forthwith.  

 
32. His bail bonds are extended for a period of 6 (six) months from today 

as per Section 437-A, CrPC. No seizure was made in the instant case. 

           Given in my hand and under the seal of this court on this the 21st day 

of March, 2017. 

 

 

Typed By Me:                        (Sri Sarfraz Nawaz) 

Judicial Magistrate First Class, Kamrup (M) 
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APPENDIX 

 

A.  Prosecution Witnesses 

PW-1: Md. Abdul Jalil 

PW-2: Sri Jitul Bhagwati 

PW-3: Sri Manoj Saikia 

PW-4: Sri Bikash Kr. Singh 

  

B.   Defence Witness     

DW-1: Sri Upen Kalita 

 

 

C. Prosecution Exhibits 

Ext-1 : Ejahar 

Ext-2 : Charge Sheet  

 

 

D. Defence Exhibits  
Ext-A: Order dated 07.02.2015 passed by the  

Commissioner, Assam State Housing Board 

Ext-B:  Electric Metre Bill dated 30.11.2016 

 

 

 

 

Judicial Magistrate First Class, Kamrup (M) 

 

 

 


