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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

G.R. CASE NO.  10936 of 2013 

u/s 447/467/468/417/506/34, IPC 

 
State 

    v. 

1. Sri Durga Prasad Kairi 

2. Sri Uttam Prasad Kairi 

3. Smti Santi Kumari ...      Accused 

Present: Sri Sarfraz Nawaz, A.J.S. 

     Evidence recorded on  :       19.02.16 
17.06.16 

  24.08.16 
08.12.16 

                Arguments heard on   :        23.03.17 

     Judgment delivered on : 27.03.17 

Appearing for the Prosecution  :       Assistant Public Prosecutor, Sri S. Zahir. 

Appearing for the Defence   :            Sri R. K. Das. 
 

JUDGMENT 

1. The accused persons, Sri Durga Prasad Kairi, Sri Uttam Prasad Kairi 

and Smti Santi Kumari, have stood trial for offences punishable under sections 

447/467/468/417/506/34 of the Indian Penal Code (hereinafter called IPC). 

Allegation 

2. The instant case was initiated by Sri Santaram Kalita, by lodging an 

ejahar alleging that he had a plot of land measuring 1 ½ (one and a half) kathas 

at Jalukbari covered by Dag No. 676 and Patta No. 167. But he came to know 

that the land was on the verge of being sold on the basis of a Power of Attorney 

apparently given by him to Smti Bina Kairi. After collecting a copy of the Power 

of Attorney, he saw that the same was forged. He has alleged that Sri Durga 

Prasad Kairi had forged the same by putting his own thumb impression 
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thereupon. The family members of Sri Durga Prasad Kairi were also complicit in 

the act as they stood as witnesses to the Power of Attorney. The informant has 

further alleged that the original deed for the land was with Sri Durga Prasad Kairi 

and he had even constructed a house on a portion of the land. 

Information and Investigation 

3. The ejahar was registered as Jalukbari P.S. Case No. 694/13 under 

sections 467/468, IPC. The police after investigation submitted charge-sheet 

against the accused, Sri Durga Prasad Kairi, Sri Uttam Prasad Kairi and Smti Santi 

Kumari under sections 447/467/468/506/420/34, IPC. 

Trial 

4. On appearance of the accused persons, copies were furnished to 

them as per section 207, Criminal Procedure Code (hereinafter called CrPC). After 

hearing both sides and on perusal of the materials forwarded with the police 

report, a formal charge under sections 447/467/468/417/506/34, IPC was 

framed against the accused persons. The charge was read over and explained to 

them to which they pleaded not guilty and claimed to be tried. 

5. During the course of the trial, the prosecution examined 4 (four) 

witnesses including the informant and the investigating officer. The prosecution 

also exhibited the Ejahar, the Seizure List and the Sketch Map.  

6. On completion of the prosecution evidence, the accused, Sri Durga 

Prasad Kairi was examined under section 313, CrPC. He denied the allegations. 

The examination of Sri Uttam Prasad Kairi and Smti Santi Kumari was dispensed 

with due to lack of incriminating materials against them. The defence did not 

adduce evidence. 

7. I have heard the arguments of both sides. I have also carefully gone 

through all the evidence adduced on record. 

POINTS FOR DETERMINATION 

8. Based on the charge framed by my learned predecessor-in-office, the 

following points are taken up for determination. 
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a. Whether the accused persons, in furtherance of their common 

intention, on or before 12.09.2013, committed criminal trespass 

by entering into Sri Santaram Kalita’s land with the intention to 

commit an offence and thereby committed an offence punishable 

under sections 447/34, IPC? 

b. Whether the accused persons, in furtherance of their common 

intention, on or about the same time, forged one Power of 

Attorney purportedly granting them power to sell the informant’s 

land and thereby committed an offence punishable under sections 

467/34, IPC? 

c. Whether the accused persons, in furtherance of their common 

intention, on or about the same time, forged one Power of 

Attorney purportedly granting them power to sell the informant’s 

land with an intention to cheat the informant and thereby 

committed an offence punishable under sections 468/34, IPC? 

d. Whether the accused persons, in furtherance of their common 

intention, on or about the same time, cheated the informant by 

dishonestly preparing a Power of Attorney purportedly granting 

them power to sell the land and thereby committed an offence 

punishable under sections 417/34, IPC? 

e. Whether the accused persons, in furtherance of their common 

intention, on or about the same time, criminally intimidated the 

informant and thereby committed an offence punishable under 

sections 506/34, IPC? 

 

DECISIONS AND REASONS THEREOF 

9. As pointed out earlier, the prosecution summoned 4 (four) witnesses 

to the stand in order to establish its case against the accused. However, on 

perusal of their evidence, it appears that out of the 4 (four) of them, 2 (two) 

have been of little help to the prosecution. 
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10. PW-2, Sri Gautam Prasad has denied having any knowledge of the 

alleged incident.  

11. And PW-4, Md. Shoukat Ali has deposed that he was informed by the 

informant, Sri Santaram Kalita that he and the accused, Sri Durga Kairi conjointly 

owned a plot of land. But Sri Durga Kairi gave a Power of Attorney for the land to 

his wife. Sri Santaram Kalita showed him the Power of Attorney. He told him that 

the Power of Attorney contained a thumb impression whereas he was used to 

signing his name. 

12. On careful consideration, it seems that PW-2 had no direct knowledge 

of the alleged incident. His entire testimony is based on what was revealed to 

him by the informant thereby rendering his entire testimony as hearsay. 

13. Thus, it seems that the star witness for the prosecution remains the 

informant, Sri Santaram Kalita. Deposing as PW-1, Sri Santaram Kalita has stated 

that he and Sri Durga Kairi had purchased a plot of land vide the same sale deed. 

He had purchased 1 ½ (one and a half) kathas whereas Sri Durga Kairi had 

purchased 2 ½ (two and a half) kathas of land. Subsequently, one of his friends 

came to know that Sri Durga Kairi had taken out a Power of Attorney on his 

behalf for the land. When he came to know of it, he obtained a photocopy of the 

Power of Attorney from the Circle Office. After seeing the photocopy, he lodged 

the ejahar. He has proved the ejahar as Ext-1. 

14. The investigating officer, Sri Chidananda Bora, was the last of the 

prosecution witnesses. As PW-4, he has deposed that when the informant lodged 

the ejahar, he made GD Entry No. 306 and forwarded the ejahar to the Officer-

in-Charge, Jalukbari Police Station. Later, he recorded the statements of the 

informant. The informant produced the sale deed, mutation certificate, land 

revenue receipt and jamabandi copy. He seized the same. He also visited the 

place of occurrence and recorded the statements of the witnesses. He prepared 

the Sketch Map. He found the accused, Sri Durga Kairi at his house. He 

interrogated him and arrested him. He also took his finger prints. When his 

transfer order came around, he submitted the Case Diary. PW-4 has identified 

the Seizure List as Ext-2 and the Sketch Map as Ext-3. 
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15. At this juncture, let me point out that the defence’s plea as is evident 

from the statement of the accused, Sri Durga Prasad Kairi, recorded under 

section 313, CrPC is of denial in toto.  

16. On careful consideration of the evidence on record and after hearing 

the prosecution as well as the defence, it has become quite evident that the 

edifice of the entire case is resting upon the Power of Attorney allegedly forged 

by the accused. But to the dismay of the prosecution, it appears that the 

concerned Power of Attorney was never seized by the investigating officer.  

17. On perusal of the materials forwarded with the police report, it is seen 

that the investigating officer had vide Seizure List (Ext-2) seized a certified copy 

of the sale deed (in the name of Sri Santaram Kalita and Sri Durga Prasad Kairi), 

a mutation certificate, a land revenue receipt and a jamabandi copy. 

18. However, the Power of Attorney around which the entire dispute is 

revolving was never seized by the police. In such a situation, I am compelled to 

invoke Section 114, Illustration (g) of the Indian Evidence Act. 

 
19. According to Section 114, Illustration (g) of The Indian Evidence Act, 

the Court may presume that evidence which could be and is not produced would, 

if produced, be unfavourable to the person who withholds it.  

 
20. In relation to the case is hand, the very fact that the investigating 

officer did not seize the concerned Power of Attorney and the prosecution too 

never bothered to call for the same during trial or to have any official from the 

Sub Registrar’s or Circle Officer’s office examined in this regard makes me 

wonder as to what prompted them to withhold the said Power of Attorney.  

 
21. Was it a deliberate act on the part of the prosecution or was it an 

oversight on their part? 

 
22. In either situation, it fatally injures the prosecution’s case qua the 

guilt of the accused. The prosecution of the accused persons for forgery in 

connection with a non-existent document is completely and utterly groundless. 

Let me further add that this failure of prosecution to bring on board the alleged 
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forged document, in addition to disproving the charge of forgery also negates the 

allegation of cheating against the accused as well. 

23. And as for the offence of criminal trespass and criminal intimidation, 

the informant himself has been conspicuous by his silence on this aspect. Thus, it 

is quite evident, that there is no material whatsoever to implicate the accused 

persons of the charges framed against them. 

24. Hence, the points for determination are decided in the 

negative. 

 
ORDER 

25. Considering the discussions made above and in light of the aforesaid 

decisions, the accused persons, Sri Durga Prasad Kairi, Sri Uttam Prasad Kairi 

and Smti Santi Kumari, are acquitted of the charge under sections 

447/467/468/417/506/34, IPC and set at liberty forthwith.  

 
26. Their bail bonds are extended for a period of 6 (six) months from 

today as per Section 437-A, CrPC. The custody of the seized documents is made 

absolute in favour of the informant. 

 Given in my hand and under the seal of this court on this the 27st day 

of March, 2017. 

 

Typed By Me:                        (Sri Sarfraz Nawaz) 

Judicial Magistrate First Class, Kamrup (M) 
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APPENDIX 

 

A.  Prosecution Witnesses 

PW-1: Sri Santaram Kalita 

PW-2: Sri Gautam Prasad 

PW-3: Sri Chidananda Bora 

PW-4: Md. Shoukat Ali 

 

B.   Defence Witness     

None 

 

 

C. Prosecution Exhibits 

Ext-1 :Ejahar 

Ext-2 : Seizure List 

Ext-3: Sketch Map  

 

D. Defence Exhibits  
None 

 

 

 

 

Judicial Magistrate First Class, Kamrup (M) 

 

 

 

 


