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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

G.R. CASE NO.  7077 of 2011 

u/s 420, IPC 

 
 State 

    v. 

 Sri Santanu Das  ....     Accused 

Present: Sri Sarfraz Nawaz, A.J.S. 

     Evidence recorded on  :       18.04.16 
21.06.16 

  30.08.16 
27.10.16 
14.02.17 
08.03.17 

               Arguments heard on   :        16.03.17 

      Judgment delivered on: 28.03.17 

Appearing for the Prosecution  :       Assistant Public Prosecutor, Sri S. Zahir. 

Appearing for the Defence   :            Sri Nayan Moni Medhi. 

JUDGMENT 

1. The accused person, Sri Santanu Das, has stood trial for an offence 

punishable under section 420 of the Indian Penal Code (hereinafter called IPC). 

Allegation 

2. The instant case was initiated by Smti Bhabani Baishya, by lodging an 

ejahar alleging that on 22.10.2010 at around 10:30 p.m., the accused, Sri 

Santanu Das borrowed Rs. 50,000/- (Fifty Thousand Rupees) from her with a 

promise to return the same within 2 (two) months. But after borrowing the 

money, the accused fled from his rented house. 

Information and Investigation 

3. The ejahar was registered as Azara P.S. Case No.207/11 under 

section 420, IPC. The police after investigation submitted charge-sheet against 

the accused, Sri Santanu Das under the same section. 
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Trial 

4. On appearance of the accused person, copies were furnished to him 

as per section 207, Criminal Procedure Code (hereinafter called CrPC). After 

hearing both sides and on perusal of the materials forwarded with the police 

report, a formal charge under section 420, IPC was framed against the accused 

person. The charge was read over and explained to him to which he pleaded not 

guilty and claimed to be tried. 

5. During the course of the trial, the prosecution examined 6 (six) 

witnesses including the informant, her husband and the investigating officer. The 

prosecution also exhibited the Ejahar, the Sketch Map and the Charge-Sheet.  

6. On completion of the prosecution evidence, the accused was 

examined under section 313, CrPC. He denied the allegations. The defence did 

not adduce any evidence. 

7. I have heard the arguments of both sides. I have also carefully gone 

through all the evidence adduced on record. 

POINT FOR DETERMINATION 

8. Whether the accused person, on 22.10.2010 at around 10:30 p.m., 

cheated the informant by dishonestly inducing her to deliver Rs. 50,000/- (Fifty 

Thousand Rupees) to him and thereby committed an offence punishable under 

section 420, IPC? 

DECISION AND REASONS THEREOF 

Evidence on Record 

9. The star witness for the prosecution is the informant, Smti Bhabani 

Baishya. She has adduced her evidence as PW-1. She has stated that the 

accused, Sri Santanu Das, approached her seeking a loan. He told her that he 

was in desperate need of money. So, she gave him Rs. 50,000/- (Fifty Thousand 

Rupees). He promised to return the money within 5-6 (five to six) months. But 

thereafter he went missing. Despite several attempts, he could not be traced. 

Eventually, when she found him, she handed him over to the police. At that time, 
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he gave her a cheque for Rs. 60,000/- (Sixty Thousand Rupees) but the cheque 

was dishonoured for insufficiency of funds. Subsequently, she lodged the ejahar. 

She has proved the ejahar as Ext-1. 

10. Thereafter, the prosecution summoned the informant’s husband, Sri 

Giridhar Baishya as PW-2. He has stated that the accused was facing financial 

troubles and so he approached his wife seeking help. His wife asked him to give 

the accused person the money that he needed. Accordingly, he gave the accused 

Rs. 50,000/- (Fifty Thousand Rupees). He took the signature of the accused on a 

blank stamp paper. After the passage of 5-6 (five to six) months, both he and his 

wife asked the accused to return the money. The accused then gave them a 

blank cheque but the cheque was dishonoured for insufficiency of funds. 2-3 

(two to three) years later, the police apprehended the accused. It was then that 

his wife lodged the ejahar. 

11. The next witness to take the stand was Sri Dhireswar Das. Deposing 

as PW-3, he has stated that the accused, Sri Santanu Das had borrowed 

Rs.50,000/- (Fifty Thousand Rupees) from Smti Bhabani Baishya. He had put his 

signature on a stamp paper at the time of borrowing the money. Subsequently, 

when the accused could not return the money, he gave the informant a cheque 

for Rs. 60,000/- (Sixty Thousand Rupees) but the cheque was dishonoured. It 

was then that the informant lodged the ejahar. 

12. PW-4, Sri Hemanga @ Kajal Kalita and PW-5, Smti Prativa Sharma 

denied having any knowledge of the alleged incident. 

13. The investigating officer, Sri Upananda Kalita, was the last of the 

prosecution witnesses. As PW-6, he has deposed that on being entrusted with 

the investigation of the case, he recorded the statements of the informant. He 

visited the place of occurrence and recorded the statements of the witnesses. He 

also prepared the Sketch Map. He has proved the Sketch Map as Ext-2. 

Thereafter, he arrested the accused and forwarded him to the concerned Eleka 

Magistrate. On completion of investigation, he handed over the Case Diary. 

Later, Sri Arabinda Nath Laskar submitted the Charge-Sheet. He has proved the 

charge-sheet as Ext-3 by proving the signature of Sri Arabinda Nath Laskar. 
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Prosecution’s Case versus Defence’s Plea 
 

14. The learned Assistant Public Prosecutor has argued that the evidence 

of PW-1, PW-2 and PW-3 clearly establishes that the accused person had 

dishonest intention at the time of borrowing the money and his subsequent 

conduct clearly demonstrates that he had cheated the informant of her hard 

earned money. 

 
15. Per contra, it seems that defence has taken the plea that the 

allegations made by the informant are false and frivolous. This plea is reflected 

from the statement of the accused recorded under section 313, CrPC. The 

learned defence counsel has argued that the prosecution has miserably failed to 

prove its case. He has pointed out that the evidence of PW-3 is purely hearsay 

and that there are inconsistencies in the testimonies of PW-1 and PW-2. 

Judicial Determination 

16. On careful consideration of the evidence on record, it appears that the 

prosecution case is squarely resting on the testimonies of PW-1, PW-2 and PW-3. 

As pointed out earlier, PW-4 and PW-5 did not help the prosecution’s case. As for 

PW-6, his evidence is restricted to the investigation conducted by him and sheds 

very little light on the alleged incident. 

Inconsistencies in the Prosecution Evidence 

17. However, there appears to be a clear disjoint between the versions 

put forward by PW-1, PW-2 and PW-3. This is very surprising especially 

considering the fact that PW-1 and PW-2 happen to be spouses.  

 
18. Let me enunciate the differences and inconsistencies in their versions. 

a. PW-1 has deposed that it was she who had loaned the money to 

the accused. But PW-2 has contradicted her by saying that it was 

he who had given the money to the accused.  

b. PW-1 has stated that the accused went missing after 5-6 (five to 

six) months and he could not be traced. Later, when she found 

him, she handed him over to the police. But PW-2 has stated that 
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after 5-6 (five to six) months, when he found the accused, he 

asked him to return the money. It was then that the accused gave 

him a cheque. PW-2 has made no mention of the accused going 

missing and of his wife handing him over to the police. 

c. Moreover, PW-1’s version seems to be that after she had handed 

over the accused to the police, he gave them a cheque. But PW-2 

has made it clear that the accused was apprehended by the police 

2-3 (two to three) years after the incident wheras he received the 

cheque 5-6 (five to six) months after the accused had borrowed 

the money. 

d. Another major contradiction between PW-1 and PW-2 is that while 

PW-1 has stated that the accused gave her a cheque for 

Rs.60,000/- (Sixty Thousand Rupees), PW-2 has stated that the 

accused gave him a blank cheque. 

19. Let me further add here that both PW-2 and PW-3 have stated that 

the accused signed a stamp paper at the time of the borrowing the money. Per 

contra, PW-1 has been conspicuous by her silence on this issue. 

20. Thus, it seems that the prosecution evidence as a whole is a potpourri 

of inherent inconsistencies and contradictions. This casts serious aspersions on 

the versions propounded by the PWs. 

 
Failure to Seize Either the Stamp Paper or The Dishonoured Cheque 
 
21. But perhaps the biggest blow to the prosecution’s case is the failure 

of the investigating officer to seize either the stamp paper allegedly signed by 

the accused or the dishonoured cheque.  

 
22. The PWs have clearly based their testimonies against the accused 

person on the existence of the stamp paper and/or the dishonoured cheque. 

However, to the prosecution’s dismay, the investigating officer did not consider it 

worthwhile to seize the same. In such a situation, I am compelled to invoke 

Section 114, Illustration (g) of the Indian Evidence Act. 



6 
 

23. According to Section 114, Illustration (g) of The Indian Evidence Act, 

the Court may presume that evidence which could be and is not produced would, 

if produced, be unfavourable to the person who withholds it.  

 
Ingredients of Cheating Not Made Out 

 
24. Thus, there is no material on record whatsoever to conclude that the 

accused had borrowed Rs. 50,000/- (Fifty Thousand Rupees) from the informant. 

However, even if the same is presumed to be true and it is presumed that he 

failed to return it as agreed upon, this act would not amount to cheating as 

envisaged under section 420, IPC. 

 
25. In order to prove an offence under section 420, IPC, the prosecution 

must be able to establish that the informant was deceived by a dishonest 

inducement on the part of the accused person at the time of delivering the 

money. The dishonest or fraudulent intention must be there from the inception 

of the transaction. A bare perusal of Section 415 read conjointly with Section 

420 of IPC would clearly lead to the conclusion that fraudulent or dishonest 

inducement on the part of the accused must be at the inception and not at a 

subsequent stage. 

 
26. Thus, the subsequent failure of the accused to return the money, 

even if presumed to be true, would not amount to an offence under section 420, 

IPC.  

 
Prosecution for Cheating Not a Substitute for an Offence under section 

138, Negotiable Instruments Act 

 
27. Before concluding, let me make an observation here. The Negotiable 

Instruments Act has laid down clear provisions for prosecution of persons in case 

of dishonour of cheques issued in discharge of legally enforceable debts.  

 
28. Hence, the prosecution of a person for an offence under section 420, 

IPC instead of initiating proceedings under section 138, Negotiable Instruments 

Act is nothing but an abuse of the process of law. In relation to the instant case, 

the prosecution has miserably failed to even prove the existence of any cheque, 
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let alone prove the dishonour of the same. But even if the same is presumed to 

be true, the fact remains that the prosecution of a person for an offence of 

cheating can never be an alternative to a proceeding under section 138, 

Negotiable Instruments Act. 

Decision 

29. As such, the discussion above has made it quite apparent that the 

prosecution has failed to establish that the accused person, on 22.10.2010 at 

around 10:30 p.m., cheated the informant by dishonestly inducing her to deliver 

Rs. 50,000/- (Fifty Thousand Rupees) to him and thereby committed an offence 

punishable under section 420, IPC. 

ORDER 
 
30. Situated thus, the accused, Sri Santanu Das is acquitted of the charge 

under section 420, IPC and set at liberty forthwith.  

 
31. His bail bonds are extended for a period of 6 (six) months from today 

as per Section 437-A, CrPC. The instant case saw no seizure. 

 Given in my hand and under the seal of this court on this the 28th day 

of March, 2017. 

 

Typed By Me:                        (Sri Sarfraz Nawaz) 

Judicial Magistrate First Class, Kamrup (M) 
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APPENDIX 

 

A.  Prosecution Witnesses 

PW-1: Smti Bhabani Baishya 

PW-2: Sri Giridhar Baishya 

PW-3: Sri Dhireswar Das 

PW-4: Sri Hemanga @ Kajal Kalita 

PW-5: Smti Prativa Sharma 

PW-6: Sri Upananda Kalita 

 

B.   Defence Witness     

None 

 

 

C. Prosecution Exhibits 

Ext-1 : Ejahar 

Ext-2 : Sketch Map 

Ext-3:  Charge-Sheet 

 

D. Defence Exhibits  
None 

 

 

 

 

Judicial Magistrate First Class, Kamrup (M) 

 

 

 

 

 


