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    JUDGMENT

1. The case of the prosecution briefly, is that on 25/9/06, 
the informant Sri Tilak Chandra Kalita lodged the ejahar before the 
Officer-in-charge of Noonmati police station, alleging inter-alia that 
on  24/9/06,  at  about  4  pm.,  his  daughter  Ms.  Pranita  Kalita  was 
missing. It was also, alleged that the accused who used to harass his 
said daughter while she visited her school and tuition for the last few 
days and for that he suspected that the accused might be involved in 
kidnapping his daughter. 



2. The police accordingly, registered a case vide Noonmati 
PS  case  No.225/06  and  started  the  investigation.   During  the 
investigation,  the  I/O  recovered  the  victim  girl  and  arrested  the 
accused. Thereafter the 

statement of the victim was recorded u/s 164 CrPC., and her medical 
examination was conducted. The I/O visited the place of crime and 
recorded  the  statement  of  the  witnesses.  At  the  end  of  the 
investigation,  the  I/O  having  found  a  prima-facie  case  well 
established, submitted the charge-sheet  against the accused to face 
trial in the court.

3. The  accused  after  receipt  of  the  summons  from the 
court,  entered  appearance.  Learned  Special  Judicial  Magistrate, 
Assam, Guwahati, having found the offence is exclusively triable by 
the court, committed the case to the court of Session, Kamrup (M) 
Guwahati  after  complying  the  provisions  u/s  207  CrPC.   Hence  a 
sessions case registered and transferred to this court for its disposal. 

4. After hearing both the sides, the charge u/s 366-A IPC., 
framed against the accused. The charge so framed, was readover 
and explained to the accused who pleaded not guilty and claimed to 
be tried. 

5. The prosecution during the trial, examined as many as, 
7(seven) witnesses including the I/O and M/O to support  its  case. 
Thereafter,  the  statement  of  the  accused  was  recorded  u/s  313 
CrPC.,  wherein he denied all  allegations appeared in the evidence 
against him.  The accused also, adduced evidence of three defence 
witnesses. The argument of the parties was heard at length. 

Point for Determination : 

6. Whether  on  24/9/06  at  about  4  pm.,  at  Bishnupur, 
Salbari under Noonmati police station, the accused while the victim 
namely;  Pranita Kalita,  a minor girl  aged about 16 years,  went to 
school,  kidnapped  her  with  intent  that  the  said  girl  may  be  or 
knowing that it is likely that the girl will be forced or seduced to illicit 



intercourse with other person ;

Decision and Reason Therefore :

7. Learned  counsel  while  arguing  for  the  accused 
submitted streneously that there is lack of evidence on record from 
the  prosecution  side  to  support  the  ingredients  as  required  to 
constitute the offence u/s 366-A IPC. He submitted that there was 
love affair between the accused and the 

victim girl prior to the said occurrence.  It is correct to say that the 
victim was below eighteen years of age as per medical evidence but 
if  three years is added to her age, it  becomes clear that she was 
major at the relevant time. He submitted that from the evidence on 
record, it makes clear that the victim was on her own volition, went 
with the accused. Even if it is accepted that the accused took away 
the victim on the fateful day, but the material in the evidence does 
not show that the accused had any intention to force or seduced her 
to any illicit  intercourse with other person.  He submitted that  the 
victim was major since 3 years to be added to her age as mentioned 
in  the  medical  opinion  and  out  of  love  affair,  she  went  with  the 
accused,  thus,  in  absence  evidence  on  record,  sufficiently  not 
corroborated the prosecution case, the accused cannot be held guilty 
u/s 366-A IPC., and as such, he urged to acquit the accused from the 
charge of the case. 

8. He relied the decision reported in 2015 (3) GLT 89 Md. 

Nasib Hussain vs. State of  Assam & ors., wherein it is observed 
that though the victim is stated to be a school going children but 
no school certificate has  been  produced  to  prove  the 
authenticity of the age of the victim. It is well settled that to prove 
the age of school going children, the school certificate is the best 
evidence and prosecution has not explained  any  reason  for 
non-productiion of such best evidence. On the other hand, as has 

been pronounced in the above case law 2012 SCR  2723,  Smti. 

Kavita vs. State of  UP, we can add another 3 years to  the  age 
mentioned by the medical officer in the given case and in that 



case, the age of the victim girl will be 18 years and it is also, seen 
that without any ossification test etc., the medical opinion has 

been given by the MO. and his mere opinion is subject to deviation. 

9. In the matter regarding the dispute regarding the age 

of  the  victim,  it  was  held  in  Smti.  Kavita  case  (supra)  that  the 
determination of age is on the realm of being the estimated age on 

account of  scientific  exercise.    In  another case reported in  Jaya 

Mala vs.  Home  Secretary,  AIR  1982  SC  1297, the  Hon'ble 
Supreme Court observed that if the age has been determined  by 
the Docor, medically, then 3 years have to be added to such 
assessed age. 

10. Per  contra,  learned  Additional  Public  Prosecutor 
submitted  that  there  is  sufficient  material  found  in  the  evidence 
which clearly proved 

that the accused is not only involved in kidnapping a minor girl but it 
would  transpires  that  he  also,  kept  the  minor  in  a  secret  place. 
Therefore, the accused is liable to be convicted under the law. 

11. Apparently, the above law has laid down the guideline 
by which the age of the victim is determined medically assessed, can 
be determined by adding another 3 years to the age assessed by the 
doctor in absence other reliable evidence.  In present case in hand, it 
appears that the prosecution relied the medical evidence to ascertain 
the age of the victim girl.  The evidence of  PW5 Dr.Putul  Mahanta 
discloses that the age of the victim is above 14 years but below 16 
years. In that case if  3 years is added to the age of the victim, then, 
it comes to 17 years. Hence the age of the victim girl is below 18 
years and she is minor girl. 

12. Now, it is necessry to go into other aspects of the case. 
The  prosecution  examined  the  informant  of  the  case  Sri  Tilok 
Chandra Kalita as PW1.  He stated that the victim girl Pranita Kalita. 
When the occurrence took place, his daughter was studying in class-
X. On the way to home, she did not return from tuition. At about 5 
pm.,  she used to return home after  her tuition usually.  Hence he 



submitted an ejahar. From the neighbouring people and the friends 
of  the  accused  informed  him  that  the  accused  had  eloped  his 
daughter. The  police came and searched for the girl but could not 
find out. After 24 days, his daughter was recovered from Boko area 
from the house of maternal uncle of the accused. After recovery, the 
statement of his daughter was recorded by Magistrate and then, she 
was handed over to him. Ext.1 is his ejahar with his signature. Thus 
PW1 narrated the fact how his daughter went missing and recovered 
from the relative of the accused. 

13. PW2  Ms.  Pranita  Kalita  was  the  victim  girl  of  the 
occurrence. She stated that she did not know the accused. She was 
in class-X at the time of the incident.  The accused used to follow her 
off and on to her school and also, to her tuition to home. But she did 
not  give  any  importance  to  the  said  matter  but  reported  to  her 
parents.  On  the  day  of  occurrence,  while  she  was  proceeding  to 
tuition,  the  accused  again,  followed  her  and  before  reaching  her 
home,  the  accused stopped her  and started  to  talk  with  her  and 
offerred her a handkerchief. She without given much thought to it 
accepted the offer. As soon as, she rubbed her face with the said 
handkerchief, her mind was completely changed and she started to 
follow his dictation and she felt 

headache. The accused took her to different places and ultimately, to 
Bilasipara, Dhubri. She even could not recognise her parents when 
she saw them after her kidnapping. I agreed after recovery to change 
my cloths in  the vehicle  itslef and washed her face and thereafter, 
she could recognise them. I did not know how many days, she was in 
their  capacity.  So  she  was  hipnotised.  The  accused  took  her  to 
Bilasipara finally before that roaming around Guwahati. During these 
time, I was not in complete sense. He statement was recorded vide 
Ext.2 with her signature. She was examined by doctor and she was 
15 years old at the time of incident and her date of birth was 5/1/95. 
The incident occurred in the year 2006. 

14. In the cross-examination, she denied that she sis  not 
state to the police regarding pea and handkerchief. She got up in the 
bus as per instruction of the accused but he did not misbehave her. 
She denied that she eloped with the accused. She stated that she 
was a child and it was a dark chapter so her parents did not repeate 



the said incident before her. As such, she did not now remember as 
to what she had stated  before the police. At the said period and for 
the  same reason,  she  did  not  remember  as  to  what  were  stated 
before the courton the said date. 

15. PW3 Smti. Rina Kalita is the mother of PW2 and wife of 
PW1. She stated that her daughter was in class-X when the incident 
took place at about 3 pm. her daughter went to tuition but did not 
return back till 7 pm. So  she was anxious. Her son went to the tuition 
house and came to know that her daughter did not visit her tuition on 
that day, happened in the year, 2006. The matter was reported to 
PW1  and  she  locally  searched  her  daughter  within  8-30  pm. 
Thereafter, PW1 filed the ejahar. The police did not pay any heed at 
the   first time as she was normal/ ordinary person. Hence she took 
help of local mahila samity who took up the matter with the police 
and after that, the police started to search her daughter. Thereafter, 
16-17 days her daughter was recovered by the police from Bilasipara 
and brought her to Noonmati police station. One vegetable seller and 
a friend of her son  informed her that they saw her daughter talking 
to  an auto-driver.   PW3 supported  the  version of  PW2 that  when 
recovered,  PW2 failed to recognise her for  some time and it  took 
some time to make her to the original position with the help of doctor 
and others. She changed the dresses of PW2 and removed the black 
thread from the neck of PW2 which was given by the accused. 

16. PW4 Phanidhar Das stated that  he was the president of 
'Noonmati Nagorik Samity' and the accused was resided in front of 
his residence while PW1 resided near him. Heknew PW2 who was 15 
years of age at the relevant time.  Around 9 years back, he came to 
know that the accused kidnapped PW2. The police raided the house 
of the accused but did not get the victim. Later on, the victim was 
recovered from his possession out side his residence.  In the cross-
examination,  PW4  stated  that  he  heard  the  occurrence  from  his 
neighbours.

17. PW6 Puspadhar  Miching  stated  that  he  was  given  to 
investigate the case of Ext.1 and during the investigation, he visited 
the place of occurrence, recorded the statement of the witnesses. 



18. Another I/O of  the PW7 Shamsul  Alom Ahmed stated 
that  he  was  also,  given  to  investigate  the  instant  case  and 
accordingly, after perusing the case diary, he filed the charge-sheet 
against  the  accused  vide  Ext.4  with  his  signature.  Prior  to  his 
investigation, the case was investigated by SI Ranjit Basumatary but 
he  expired  already.  He  stated  from  the  record  that  during  the 
investigation, the prior I/O arrested the accused from Bilasipara bus 
stand and recovered the victim girl therefrom. 

19. Thus from the evidence of the prosecution, it appears 
that the victim was recovered from Bilasipara from the residence of 
ane relative of the accused. It can be denied that on the fateful day, 
the victim was missing after she went out of her house to attend a 
tuition. After 16-17 days later of her missing, PW2 recovered from 
her captivity. There is no evidence on record that the victim was kept 
under closed confinment in the house wherefrom she was recovered 
by the police.  The evidence of PW1, 3 and 4 does not revel much 
regarding the factum of kidnapping of the victim. Their evidence is 
more  or  less  hearsay type though PW1 and 2  were present  after 
recovery of the victim. Hence it is proper to assess the evidence of 
the victim carefully to find out the true facts of the case.

20. It is needless to narrate again that the victim was 17 
years of age at the time of occurrence, thus, PW2  who was the sole 
victim,  was  a  minor.  Hence  her  consent  is  not  so  material  while 
arriving at a conclusion. However, there is no evidence to show that 
consent of PW2 was obtained fraudulently by the accused.  It is also, 
not in dispute that PW2 was recovered 

from  the  residence  of  relative  of  the  accused  at  Bilasipara.   On 
careful  peursal  of  the  evidence  of  PW2,  it  becomes  clear  that 
immediately  before  the  occurrence,  the  accused  had  some 
conversations  with  PW2 as  stated  by  her.   The  evidence  of  PW2 
reveals  that  the  accused gave  her  a  handkerchief  and  when she 
rubbed  her  face  with  said  handkerchief,  her  mind  changed 
completely  as  she  was  hipnotised  and  she  started  to  follow  the 
dictation of the accused.  But from the evidence of PW3, it discloses 
that PW2 was seen by some persons while talking with the accused. 
Those persons never stated that the accused used any force to PW2 
to take her with him neither it was seen  that any handkerchief was 



given to PW2 by the accused. The handkerchief which was allegedly 
given to PW2 by the accused was not recovered from the possession 
of PW2. 

21. Apart  from that,  if  the  handkerchief  so  given  by the 
accused,  contains  a  drugs,  then  at  best,  PW2  became  senseless 
immediately after taking a inhale thereof. But her version shows that 
she  rmeained  alive  without  lossing  her  balance  to  walk  with  the 
accused however, at the dictation of the accused is found quite not 
normal.  PW2 alleged  that  she  was  hipnotised  by  the  accused  by 
using the said handkerchief. But there is no evidence to show that 
the accused played some hipnotise tactices before taking PW2 with 
him.  Moreover,  the  tricks  of  hipnotisim does  not  require  any any 
handkerchief to change the mind of the victim. That apart, there is 
no  evidence  on  record  to  show  PW2  made  any  hue  and  cry  at 
Bilasipara residence since the influence of hipnotisim cannot remain 
so long for days to a victim.  In the Ext.2 also, PW2 never stated that 
she  rubbed  the  handkerchief  so  given  by  the  accused  before 
following the ditation of the accused to go with him and changed her 
mind. She only stated that she forgot everything when came near the 
accused. Thus the fact that PW2 changed her mind after rubbing the 
handkerchief so given to her by the accused, is therefore, not at all, 
reliable to beleive. In other words, the evidence on record does not 
discloses that the accused induced PW2 to go to any other place with 
him.   Apparently, it shows that PW2 was a consenting party to the 
entire episode with the accused perhaps, for the reason that both of 
them were acquinted with each other prior to the occurrence.  In that 
case, keeping her secret confinment by the accused does not arise. 

22. Beisdes,  the  ingredients  of  offence  u/s  366-A  IPC. 
requires  that  there  must  be an intention of  the  accused that  the 
victim may be forced 

or  seduced  to  illicit  intercourse  with  other  person.  But  from  the 
evidence of PW2, it makes clear that such intention was not there 
with  the  accused.  PW2  was  not  forced  or  seduced  to  any  illicit 
intercourse with other person by the accused. Thus  the offence u/s 
366-A  IPC  is  not  completed  on  the  basis  of  the  evidence  of  the 
prosecution  witnesses.  Hence  in  the  light  of  above  evidence  on 



record, the accused is entitled to get the benefit of doubt. 

23. Under the above facts and circumstances of the case, it 
is held that the prosecution has failed to prove its case against the 
accused beyond reasonable doubt. Accordingly, the accused is held 
not guilty u/s 366-A IPC and he is acquitted and set at liberty. His bail 
bond is extended u/s 437-A CrPC. Furnish a free copyof judgment to 
the District Magistrate, Kamrup (M) Guwahati. 

24. Given under the hand and seal of this court on this 28th 
day of March, 2017. 

Dictated and corrected by :

Shri C. Das,
Addl. Sessions Judge No.1                 Addl. Sessions Judge No.1
   Kamrup (M) Guwahati    Kamrup (M) Guwhati 

APPENDIX :



List of prosecution witness :
PW1 ... Tilak Kalita ... informant
PW2 ... Ms. Pranita Kalita ... victim
PW3 ... Smti. Rina Kalita
PW4 ... Phanidhar Das
PW5 ... Dr. Putul Mahanta ... m/o
PW6 ... Puspadhar Mising ... i/o
PW7 ... Shamsul Alom Ahmed ... i/o

List of defence witness :
Nil

List of documents exhibited :
Ext.1 ... FIR
Ext.2 ... statement of the victim
Ext.3 ... medical report
Ext.4 ... charge-sheet

Addl. Sessions Judge No.1
   Kamrup (M) Guwahati


