
IN THECOURT OF THE SESSIONS JUDGE: KAMRUP (M), 
AT GUWAHATI

Criminal Appeal Case No. 78/2014

Present: Md. M. Ahmed,
                   Sessions Judge,
                   Kamrup (M), Guwahati. 

 The  appeal  has  been  filed  challenging  the  judgment  and  order  dated 

18.09.2014,  passed  by  the  learned  Chief  Judicial  Magistrate,  Kamrup(M)  at 

Guwahati in connection with G R Case No. 189/05, under Section 447/326 of IPC.

Sri Utpal Dutta
…...........Appellant

- Vs -

                               State of Assam
                                                                      ….............Respondent

Date of Argument     : 14.03.2017

Date of Judgment     : 29.03.2017

 Advocates who appeared in this case are:

Md. A. Ali : Learned Advocate for the appellant

Sr. H.K. Deka    : Learned Public Prosecutor.



J  U  D  G  M  E  N  T

1. This appeal under Section 374 (3) (a) read with Section 389(1) of Cr.P.C. 

is  preferred  by accused  appellant  Sri.  Utpal  Dutta,  son of  Sri.  Upendra Nath 

Dutta, resident of Kahilipara, Bhagaduttapur, under Dispur police station district 

Kamrup(M)  who  has  challenged  the  Judgment  and  Order  dated  18.09.2014 

passed by Ld. Chief Judicial Magistrate, Kamrup-(M) at Guwahati in G.R. Case No. 

189/2005, whereby the learned trial court convicted the accused appellant under 

Sections 447/326 of IPC and sentenced him to Rigorous Imprisonment for 1(one) 

month and also fine of  Rs.  500/-  (Rupees five hundred),  in default  to suffer 

Rigorous  Imprisonment  for  5  (five)  days  under  Section  447  of  the  IPC.  The 

accused appellant was further sentenced to Rigorous Imprisonment for a period 

of 3 (three) years and also a fine of Rs.  10,000/- (Rupees ten thousand), in 

default of payment of fine Rigorous Imprisonment for another 3 (three) months 

under Section 326 of IPC.

2. The called for case record has revealed that the informant Sri.  Manoj 

Bharali,  son  of  Sri.  Ramesh  Bharali,  resident  of  Bhagadattapur,  Kahilipara, 

Guwahati-19  filed  an  ejahar  on  24.01.2005  before  the  then  in-charge  of 

Bhagadattapur, outpost under Dispur police station stating inter-alia that on that 

eventful day at around 10:00 P.M. the accused appellant Sri. Utpal Dutta came to 

their residence and attacked his father by means of a dao. It was further alleged 

that he attacked the informant and his cousin Monoranjan Kalita. After receipt of 

the said ejahar, the officer-in-charge of Dispur P.S. registered a case vide Dispur 

P.S.  Case No.  108/2005,  under  Sections 326/325 of  IPC.  After  completion of 

investigation, I/O submitted charge-sheet against the accused appellant under 

Sections 447/326 of IPC. During investigation the accused/appellant was arrested 

by police personnel and he was subsequently produced before the court below. 

At later stage, he was released on court bail. 

3. During the trial  of  the aforesaid case,  the learned trial  court  allowed the 

accused appellant to remain on previous bail. Thereafter, the learned trial court upon 

hearing  the  learned  counsel  for  both  sides  and  having  perused  the  case  record 
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framed charges under Sections 447/323/326 IPC against the accused appellant and 

the contents of the charge were read over and explained to the accused /appellant to 

which  he  pleaded  not  guilty  and  claimed  to  be  tried.  During  trial  stage,  the 

prosecution examined as many as eight witnesses including the Medical Officer and 

the  Investigating  Officer.  After  completion  of  prosecution  evidence,  the 

accused/appellant was examined under Section 313 of the Cr.P.C. Accused /appellant 

also denied the allegations and in support of his plea, that he was falsely implicated 

in this case has examined himself as defence witness i.e. D.W. 1. 

4. Thereafter, the learned trial court heard the argument so advanced by the 

learned counsel of both the sides,considered the evidences on record and upon 

analyzing  of  the  evidence,believed  the  prosecution  story  and rendered  the 

impugned  judgment  and  order  and  thereby  convicting  the  accused  appellant 

under Sections 427/327 and sentenced him to jail term and imposing fine upon 

him as  alluded  to  above.  The  accused  /appellant  feels  highly  aggrieved  and 

dissatisfied with the impugned judgment and order and he has assailed the same 

on various grounds. According to him, the learned trial court has committed error 

of  law  and  facts  while  passing  the  impugned  judgment  of  conviction  and 

sentence against him and as such, the said judgment and order are liable to be 

set aside and quashed. It is further contended that the impugned judgment and 

order     are arbitrary and illegal. As such, the impugned judgment and order are 

liable to be set aside and quashed. It is further contended that the learned trial 

court has failed to appreciate the evidence on record in its right perspective. It is 

further  contended from the evidence on  record  ,  it  has  established  that  the 

accused appellant had no intention to cut the victim Sri. Ramesh Bharali, father 

of  the  informant  and this  fact  is  denied  by him,  while  adducing his  defence 

witness as D.W. 1. But it was not considered by the leaned trial court. As such, 

the impugned judgment and order are liable to set  aside and quashed. It  is 

further contended that the P.W. 1, P.W. 2,  P.W. 3, P.W. 4,  and P.W. 5 are all 

interested witnesses. But the leaned trial court has not considered the same and 

has erroneously passed the impugned judgment and order. It is further contented 

that  the  learned  trial  court  has  not  considered  the  contradictions  in  the 

statements of the witnesses,  namely P.W.3:- Kaushalya Kalita,  P.W.5:- Jayanta 
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Tumung  and P.W. 6:- Ramkrishna Kalita in the court and their statements before 

the I.O. If it is properly assessed then a ground may arise to extend a benefit of 

doubt of the accused appellant.  It  is  further contended that the I.O. did not 

seized the weapon of assault. He also does not seize the clothes of the victims. 

So a serious doubt raised as regards the injury. But that aspect of the matter was 

not considered by the learned trial court. It is further contended that the injured 

remained in hospital only for four days, if he has sustained grievous injuries as 

certified by the Medical Officer, then his stay in the hospital would have continued 

for a longer period. It is further contended that x-ray report was not available 

with the record. But this fact was not taken into account by the learned trial 

court. It is further contended that accused was invited by the informant on the 

`occasion of Aath Mangala ceremony on his marriage; accordingly, the accused 

went there; as such under Section 447 is did not attracted the learned trial court 

has not considered this aspect of the matter. As such the impugned order  suffers 

from serious ill with infirmity and had got to proceed in the eye of law. I have 

carefully  gone  through  the  record,  it  is  seen  that  to  prove  the  case  the 

prosecution has examined the informant of the case as P.W. 2. He has further 

alleged victim and the other relatives of the complainant as P.W. 3 Sri. Anupam 

Kalita, P.W. 4 Kaushalya Kalita and P.W. 6. The friend of the complainant was also 

examined by the prosecution. P.W. 5 is the medical officer, who treated the victim 

on  the  hospital.  P.W.  7  is  the  I.O.  who  has  infirmity  the  contradictions  with 

surfaced in the evidence of various P.W.s to prove his evidence. The accused has 

examined himself as D.W. 1. No doubts exhibited from his side. In this case the 

prosecution has alleged that Ramesh Bharali  P.W. 1 was the victim of assault 

committed  by  the  accused.  As  such,  he  is  the  most  vital  witness  of  the 

prosecution. Upon analyzing  evidence of this witness, it has appeared that   the 

accused visited the house of the informant  to attend  Aath Mangala ceremony of 

his daughter. Accordingly, the accused came to his house. But by that time the 

bridal party left that spot. After ceremony was over the accused was compelled 

to eat cold rice  and he started quarrel with the sons of the informant. Then P.W. 

1, intervened  to pacify him. Thereafter, the accused went to his house and this 

time he returned with a dao in his hand and he moved aggressively towards the 
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son of the informant.  Then to save him from such assault,  the victim father 

moved forward and he raised his hand to avert blow. The said blow fell on his 

hand.  He  suffered  cut  in  his  three  veins.  He  was  immediately  taken  to  the 

hospital and he remained there for four days. Further, it took long time to get 

fully recovered. Evidence of find support P.W. 1 sustained recovery from the P.W. 

2 his son. He has seen the occurrence. He has further deposed that after the 

ceremony was over, the accused visited his house. He raised complaint regarding 

the meal being cold and on this matter there was a worthy duel in between P.W. 

2 and the accused. Then the accused left that place in a huff and after a while 

he again returned to the house of the informant and he tried to assault him. His 

father moved forward to pacify the accused. Then he raised the dao and delt a 

blow and this blow fell on the left side of hand of  his father. His father was taken 

to  Down  Town  Hospital.  He  filed  FIR  at  the  police  station.  This  part  of  his  

evidence finds full support from the P.W. 4 and P.W. 5. They all in one voice have  

stated that they were present at the time of incident being invited on marriage 

ceremony  of  the  daughter  of  the  victim  and  they  have  quarreled  with  one 

another when the accused committed quarrel; then returned back to his house. 

Then he returned back with a dao on his hand and gave a blow to Ramesh 

Bharali. It fell on his left hand and hesuffered cut injury and pain. The defence 

though  has  cross  examined  them  at  length;  but  it  has  failed  shatter  their 

evidence on material aspect. It is further affirmed by P.W. 7 I.O. that the accused 

came to the house of informant with a dao in his hand. The victim tried to pacify  

him and there was jostle and in the process, his left hand got cut injury. I have 

considered  and  gone  through  the  materials  and  after   perusal  and  the 

submissions advanced, I am not inclined to accept the submission  of the learned 

defence counsel on the point  as there was pulling and pushing so the victim 

suffered cut  injury.  This  factor  would have assumed significance if  the victim 

suffered cut injury on his palm. But the injury found by the doctor was on his left 

forearm and it could not be if the incident of pulling of the weapon from the 

hands  of  the  accused has  occurred;  from the  evidence  of  the  doctor,  it  has 

surfaced on 24.01.2005 at about 10:4, he examined P.W. 1 being brought there 

with cut injury his cut forearm. Then, he suggested for  taking x-ray; from the 
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report he found that there was  fracture on dorsum  area of left hand. He has 

further  certified  that  the  injury  was  grievous  in  nature  and caused by sharp 

cutting weapon. From the evidence of the doctor it is apparent that the victim 

suffered fracture cut injury on his left forearm and its is not challenged by the 

defence.  He admitted  this  fact  deposing  as  D.W.  1  that  on  the day of  Aath 

Mangala ceremony in the house of the informant,he was there  as a invitee ; 

there was a boundary dispute in between the father of complainant and on that, 

the father of the complainant asked him to give three feet of land from his part. 

To this, he made a flat refusal. Then complainant P.W. 2 gave a blow to him by  

means of a dao. It fell on his father causing injuries there. From his evidence, it 

is  seen that  he does not deny on the eventful  day,he went to the house of 

accused. The father of the complainant asked him to vacate a portion of the land 

belonging to him. This stand is rightly disbelieved by the learned trial court as it  

is not at all believable that on such auspicious   ceremony, a father of a bride 

would  raise  such a  land related  matter.  Thus  upon attentive  analyzing    the 

evidence  on  record,  this  court  is  of  the  opinion  that  all  the  P.W.s  have 

corroborated one another on material aspects. Their evidence is found cogent, 

convincing and worthy of reliance. The learned trial court has rightly assessed the 

evidences on record. Further it is contended   by the learned counsel for the 

accused that   Section 447 I.P.C.  is  not  attracted in   the instant  case  as  the 

accused   was an invitee to the house of the informant and he did not go there  

on his own uninvited. I have considered this matter in the light of the evidence 

on record and am not inclined to subscribe to such submission  as there are 

abundant and clinching evidence on record  abundant on the point that after a 

verbal   fight between the accused/ appellant and the son of the informant,the 

accused left the house of the victim all of a sudden   and immediately thereafter,  

he went to the house of the informant armed with a dao and on reaching there  

he dealt a blow therewith causing injuries to the victim .The accused arrival on 

the place of occurrence initially on being invited would not have attracted the 

rigorous of the penal provisions of S.447 I.P.C. But the second entry into  the 

house of the informant that too with a dao clearly points his intention to cause 

cut injury to the inmates of the informant clearly brings salient elements within 
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the four walls of section 447 of IPC. From the evidences on record, it has further 

surfaced that the victim was a next door neighbour of the accused appellant who 

is an elderly person. On that day of incident, there was a ceremony  organized in 

the house of informant. The accused was also an invitee people there. But he 

came late after departure of the bridal party   under influence of liquor. He raised 

ruckus over a non issue  of staleness of food items and he then had verbal fight 

with  the  inmates  of  the  house  of  the  informant.  Thereafter  he  retreated 

therefrom and immediately thereafter ,he again came there with a dao his in 

hand. A point is raised by the defence counsel as to why the I.O. has failed to 

seize the weapon of assault. To address this issue, I have attentively evaluated 

the evidence on record  and have found that after causing cut injury to the 

victim. he left the spot and took shelter in his own house which was adjacent to 

the  house  of  the  informant;   thereafter,  the  people  present  there  detained 

accused  on  being  enraged  on  the  conduct  of  the  accused  who  made  the 

disturbance in the house of the informant and in the process some glass-panes 

were broken ; so non-seizure of  the weapon by the I.0.  does not make any 

serious dent in the prosecution case. The learned trial court has rightly assessed 

the evidence on record and has rightly convicted the accused  and this order of 

conviction suffers from no infirmity or illegality.   However the fact remains that 

the incident occurred in the year 2005. From the record,it appears that the victim 

remained in hospital for only four days. Though he has claimed it took a long 

time to get the wound healed, but it can not be lost sight of the fact that the 

victim was an elderly person. So it is common knowledge that in case of elderly 

person it takes  a long time to get the broken limb joined or healed. It is also a  

fact that  accused is a next door neighbour of the victim.  If the accused is sent 

to jail for such a long period, the relation between them will further deteriorate. 

From  the  statement  recorded  by  the  learned  Court  after  the  accused  was 

convicted , it was seen that he was repentant for his deeds.   This court is of 

considered opinion that the sentencing period may be modified in view of the 

above. The accused on his being convicted under Section 447 of IPC by affirming 

the  sentencing  a  fine  portion  setting  aside  the  sentence  to  jail  term.  It  is 

accordingly ordered ; the accused on his being convicted under Section 447 IPC 
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is  sentenced to fine of  Rs.  500/-  (Rupees  five hundred),  in  default  to  suffer 

Rigorous Imprisonment for 5 (five) days under Section 447 of the IPC.     also 

sentenced to the period already undergone as U.T.P. and a  fine of Rs. 10,000/- 

(Rupees ten thousand), in default of payment of fine Rigorous Imprisonment for 

another 3 (three) months under Section 326 of IPC. The fine amount if realised 

may be paid to the victim as compensation. With such modifications in sentence 

portions,this appeal is partly allowed.

5. Return the LCR along with a copy of this judgment to the learned court 

below. 

6.     Signed, sealed and delivered in the open court on this 29 th  day of March, 

2017 at Guwahati. 

  

                                                                               
 (M. Ahmed)

                                                                Sessions Judge, 

                                                            Kamrup(M), Guwahati 

 
Dictated & corrected by me. 
 

  

         (M. Ahmed)
       Sessions Judge
     Kamrup(M), Guwahati
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