
FORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the First   Appellate   Court of the   CIVIL JUDGE No. 2   at Kamrup (M), Guwahati  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Wednesday, the 29th day of March, 2017

Title Appeal 132 of 2012

Devendra Pandey,
s/o Kishori Pandey, 
r/o GMCH Road,
Bhangagarh,
Guwahati – 5. ………… Appellant

-versus-

Abala Devi,
w/o Dharma Sarma,
r/o Srimantapur, 
Indrapur, Bhangagarh,
Guwahati – 32. ………… Respondent

This suit coming on for final hearing on 09-03-2017 in the presence of –

Mr. T. Sarmah and Mr. H. K. Sarmah, Learned Advocates for the Appellant; and 

Mr. H. C. Sarma and Mr. H. Chakrabarty, Learned counsels for the Respondent.

AND having stood for consideration to this day, the Court delivered the following 

judgment.

J U D G M E N T

1. This first appeal arose out of the judgment and decree dated 11-09-2012 passed 

by the learned Munsiff No. 2, Kamrup (M) in T.S. No. 468/08 whereby the learned trial  

Court decreed the suit with costs whereby the appellant/defendant was made liable to 

be evicted from the suit premises.

2. Upon  admission  of  the  appeal  for  hearing,  the  notices  were  issued  to  the 

respondent/plaintiff and the original case record of Title Suit 468/2008 was called for 

and received. The respondent/plaintiff contested the first appeal.

3. I have courteously heard the learned counsels for both the sides.
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4. Before adventuring ahead to decide this appeal, the strife between the parties, 

leading to this appeal, needs to be set out, which is as under.

5. The respondent, as plaintiff, filed the suit against the defendant (the appellant). 

The respondent/plaintiff owns a RCC commercial room measuring 9½ feet x 22½ feet, 

which she purchased from one Syeda Parveen Sultana vide a registered sale deed dated 

20-02-2006.  The  room is  divided  into  two  equal  parts  and  the  appellant/defendant 

occupied  one  such  part  as  a  tenant  under  said  Syeda  Parveen  Sultana.  The 

respondent/plaintiff asked the appellant/defendant to hand over the possession to her 

and the latter agreed but he did not vacate. The respondent/plaintiff’s repeated requests 

to  the  appellant/defendant  to  vacate  the  tenanted  premises  fell  on  deaf  ears. 

Respondent/plaintiff  learnt that the appellant/defendant has filed a Title  Suit  against 

Syeda  Parveen  Sultana.  The  respondent/plaintiff  asked  the  appellant/defendant  to 

vacate the suit premises as she bonafide requires the same for her husband and two 

unemployed sons. The respondent/plaintiff sought to recover possession of the tenanted 

premises frm the appellant/defendant.

6. The appellant as defendant filed his written-statement contending that the suit is 

not maintainable being hit by Section 54 of the Transfer of Property Act and is bad for 

non-joinder of Syeda Parveen Sultana as necessary party. Appellant denied respondent’s 

allegations. It is contention of the appellant that he entered into a tenancy agreement 

with Syeda Parveen Sultana on 01-01-2004 and he paid `2,50,000/- to her as advance 

and  has  also  been  paying  rent  to  her  though  she  hardly  issued  any  rent  receipt. 

Appellant/defendant  contended  that  on  29-04-2006,  he  also  advanced  `25,000/-  to 

Syeda  Parveen  Sultana  as  loan.  Appellant/defendant  contends  that  he  has  filed 

T.S.638/06 against Syeda Parveen Sultana for declaration of his bonafide tenancy right.  

Appellant/defendant contends that as he is possessing the suit premises, Syeda Parveen 

Sultana could not have transferred vacant possession of the room to the plaintiff for 

which the respondent/plaintiff cannot claim ejectment of the appellant/defendant. It is 

the contention of appellant/defendant that Syeda Parveen Sultana took various amount 

from him and when she failed to repay, she promised to sell the room to him and the 

unadjusted amount comes to  `3,67,000/-. Appellant/defendant prayed for dismissal of 

the suit with costs.

7. Upon the pleadings, learned Trial Court framed the following issues.

(1) Whether the suit is maintainable in law as well as in facts?

(2) Whether the suit is bad for non-joinder of necessary party?

(3) Whether the plaintiff has boanfide requirement of the suit premises?
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(4) Whether the plaintiff is entitled to get the decrees as prayed for in the 

plaint?

(5) To what relief is the plaintiff entitled?

8. During trial, both the parties adduced both oral and documentary evidence. After 

hearing both the sides, learned Trial Court passed judgment and decree dated 11-09-

2012, which is impugned in this appeal with the following, amongst other, grounds. 

1. That the impugned Judgment and Decree is totally out of evidence and  

the record.

2. That  the  impugned  Judgment  was  passed  for  recovery  of  possession  

without considering the right, title and interest is bad in law.

3. That the suit  was not valued on the basis  of  the sale  deed and the  

impugned judgment reflects no discussion as to the above facts.

4. Learned Trial Court failed to consider the fact that there is no agreement  

between the defendant and plaintiff in respect of the tenanted premises  

and  as  such,  as  there  is  no  relationship  of  landlord  and  tenant,  the  

defendant cannot be evicted from the tenanted premises. 

5. That  the  suit  is  hit  by  the  principles  of  res  judicata  as  the  

appellant/defendant has filed T.S.638/06 against Syeda Parveen Sultana  

claiming tenancy right and permanent injunction. 

6. Learned Trial Court failed to consider that transfer of suit premises during  

pendency of T.S.638/06 is hit by lis pendens.

7. Learned Trial Court did not consider the fact hat no notice of termination  

of tenancy was served upon the appellant/defendant as provided in the  

Assam Urban Areas Rent Control Act, 1972.

8. That the Learned Trial  Court failed to consider that the plaint has no  

cause of action for the bonafide requirement of landlord.

9. I have meticulously perused the case-record of T.S.468/2008.

10. At the onset, learned counsel for the appellant would thrust his argument only 

on  two  aspects.  They  are  no  relationship  of  landlord  and  tenant  between  the 

appellant/defendant  and  respondent/plaintiff  and  want  of  proof  regarding  bonafide 

requirement of the tenanted premises. 

11. Learned counsel  for  the appellant/defendant would  rely  on the precedent as 

reported in AIR 1967 SC 174 Satyanarayan vs. Josyula, AIR 1976 SC 2335 Sri Ram 

Paricha vs. Jagannath, AIR 1975 Rajasthan 190 Hari Ram vs. lajpat Bhan, AIR 1952 
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SC 156 W. H. King vs. Republic of India,  AIR 1961 SC 1554 Pandit Kishan Lal vs.  

Ganpat Ram Khosla, AIR 1973 Allahabad 217 Kunj Bihari Lal Gupta vs. Sivji Maharaj  

Brijman Mandir and  AIR 1964 Allahabad 453  Gurbox Singh vs.  Ram Prasad  and 

would submit that the learned Court below failed to appreciate the legal provisions and 

passed the judgment sportingly, which is liable to be set aside.

12. Per contra, learned counsel for the respondent would submit that the learned 

Trial Court rightly passed the impugned judgment and decree.

POINT FOR DETERMINATION

1. Whether  the  impugned  judgment  and  decree  passed  by  the 

learned  Trial  Court  is  just  and  proper  and  needs  interference  in  this 

appeal?

DISCUSSION, DECISION   AND   REASONS THEREFOR  

13. Let me discuss the grounds taken in the memorandum of appeal along-with the 

relevant issues decided by the learned lower Trial Court for the sake of convenience.

POINT NO. 1 

14. As far as Issue No. 1 in T.S.468/08 is concerned, the learned trial Court had held 

that the suit is maintainable and rightly so because the appellants/defendants had not 

specifically pleaded as to why the suit is not maintainable and further there is nothing 

on record to suggest as to how the suit is not maintainable; hence, it is held that the 

suit is maintainable. The learned trial Court had rightly held that the suit is maintainable.

15. As regards to Issue No. 2 in T.S.468/08, I have briefly narrated the pleadings of 

both  the  parties  and  it  is  seen  that  the  respondent/plaintiff  had  claimed  that  the 

appellant/defendant is her tenant in respect of the tenanted premises, but the he had 

failed  to  vacate  the  tenanted  premise  even  after  repeated  requests;  whereas,  the 

appellant/defendant  had  denied  the  respondent/plaintiff  to  be  his  landlord,  rather 

contended that Syeda Parveen Sultana is a necessary party as the tenancy agreement 

was between him and said Syeda Parveen Sultana. 

16. I have given my anxious consideration to the evidence-on-record in T.S.468/08. 

The stand of appellant/defendant is that he had paid  `5,00,000/- on 01-01-2004 and 

`1,10,000/- on 29-04-2006 to Syeda Parveen Sultana as consideration in respect of the 

tenanted premises. Appellant/defendant’s stand is that Syeda Parveen Sultana agreed to 

sell the tenanted premises to him for which he paid the aforesaid monies. 

17. D.W.1’s reliance on documents marked as Exhibits B, C and D receipts cannot 

be bracketed to be consideration towards suit premises. Exhibit B was issued in lieu of 
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advance  towards  the  tenanted  premises,  Exhibit  D pertains  to  loan  by 

appellant/plaintiff to respondent/defendant and Exhibit C does not mention as to why 

the amount of `20500/- was given by Syeda Parveen Sultana. Thus, it is revealed from 

D.W.1’s documentary evidence that the amount so paid by appellant/defendant was not 

consideration but only loan advanced to Syeda Parveen Sultana. 

18. Meanwhile,  the  appellant/defendant  filed  T.S.638/06  against  Syeda  Parveen 

Sultana praying for a declaration of his tenancy rights. During the pendency of the said 

suit, Syeda Parveen Sultana sold the tenanted premises to the respondent/defendant on 

20-02-2006. 

19. The  appellant/defendant,  it  appears,  knew  about  the  sale  as  the 

respondent/plaintiff  put the tenanted premises under lock and key. D.W.1 Devendra 

Pandey and D.W.2 Nagendra Pandey have fortified the said fact. Contrarily, P.W.1 Abala 

Devi’s  cross-examination  clearly  reflects  before  purchase  of  the  suit  premises,  she 

verbally  told  the  said  aspect  to  the  appellant/plaintiff  who  assured  to  vacate  the 

premises  within  one month.  P.W.2 Dharma Sarma and P.W.3 Gopal  Chandra Medhi 

corroborated P.W.1 in this regard. As Syeda Parveen Sultana sold the tenanted premises 

to the respondent/plaintiff, the latter became the landlord of the tenanted premises. The 

appellant/defendant,  on 30-08-2008, told the P.W.1 that  he will  not  vacate the suit 

premises.

20. It is well settled that a transferee of the landlord’s rights steps into the shoes of 

the landlord with all the rights and liabilities of the transferor landlord in respect of the 

subsisting tenancy. The Assam Urban Areas Rent Control Act does not require that the 

transfer of the right of the landlord can take effect only if the tenant attorns to him.  

Attornment  by the tenant  is  not  necessary  to  confer  validity  of  the transfer  of  the 

landlord’s rights. The right of the respondent/plaintiff, after she purchased the tenanted 

premises from the appellant/defendant, is governed by Section 109 of the Transfer of 

Property Act.  It  is  manifest  that  after  the transfer  of  lessor’s  right  in  favour of  the 

transferee, the latter gets all rights and liabilities of the lessor in respect of subsisting 

tenancy. The Section does not insist that transfer will take effect only when the tenant 

attorns.

21. In  that  view of  the matter,  Syeda Parveen Sultana  cannot  be held  to  be a 

necessary party in this suit. The learned trial Court had rightly held that the suit is not 

bad for non-joinder of necessary party.

22. So far as  Issue No. 3 is concerned, it pertains to bonafide requirement of the 

respondent/plaintiff of the tenanted premises. It is pleaded by respondent/plaintiff that 
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the tenanted premises is bonafide required for her husband and two unemployed sons 

who are into the business of sale of medical books from rented premises. The learned 

Trial Court has held the bonafide requirement to be genuine and a pressing one. I am 

not inclined to take a different view than that of the learned Trial Court in as much as 

that it is not a mere desire but a genuine need of the respondent/plaintiff. Under the 

Assam Urban Areas Rent Control Act, the landlord needs to establish only a reasonable 

requirement. Section 5(1)(c) of the said Act envisages that if the landlord can show any 

cause, which may be deemed satisfactory by the Court, the landlord can get recovery of 

possession of the tenanted premises.

23. Respondent/plaintiff’s pleading shows that her husband and sons are engaged in 

sale of medical books from a rented premise and the tenanted premises is required for 

continuing  the said  business.  There  is  no traversal  or  rebuttal  of  the  fact  that  the 

respondent/plaintiff’s  sons  are  unemployed.  Thus,  the  requirement  of  the 

respondent/plaintiff  can  be  termed  as  genuine,  honest  and  sincere.  The 

respondent/plaintiff  took  the  plea  of  bonafide  requirement  and  her  witnesses 

substantiated the same. 

24. The premises sought to be evicted is not held for the benefit of the two sons 

alone; but the whole family. It is for the own occupation of the landlord. It has been 

established in the facts of this case that the landlord intended to engage her sons in the 

business at the tenanted premises. It is for the landlord to decide as to the best use the  

premises should be put to. There is nothing wrong on the part of a landlord in making 

plans for a better living by doing business engaging her sons. Having regard to the 

background  of  the  sons  who  are  unemployed,  the  respondent/plaintiff  was  able  to 

establish that business was the available option and the suit  premises was the only  

space available. Thus, the genuine need for the premises has been established.

25. The  learned  Trial  Court  has  rightly  held  that  the  respondent/plaintiff  has 

bonafide requirement of the tenanted premises.

26. Coming to Issues no. 4 & 5, it is pellucid from the pleadings and evidence-on-

record as well as from the foregoing discussion and findings that the respondent/plaintiff 

is entitled to the decree and relief as prayed for. Situated thus, it can be safely inferred  

that the learned Trial Court has rightly arrived at the conclusion in respect of Issue No.  

5.

27. In  view  of  the  discussions  made  above  and  the  decisions  reached in  the 

foregoing paragraphs wherein it is held that the appellant/defendant is the tenant in 

respect  of  the tenanted premises  and as the said  premises  is  bonafide required by 
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respondent/plaintiff,  it is held that the respondent/plaintiff  is entitled to the relief of 

eviction of the appellant/defendant from the suit premises as described in Schedule ‘B’ 

of the plaint. Situated thus, it is held that the learned trial Court had rightly decided all 

the Issues and rightly held that the plaintiff is entitled to the reliefs narrated above.

28.  Therefore,  the impugned  judgment  and decree passed by the learned Trial 

Court is just and proper and needs no interference in this appeal.

29. The point for determination is answered in the negative.

O R D E R

30. In view of the above discussions, the impugned judgment and decree dated 11-

09-2012 passed by the learned Munsiff No.2, Kamrup in T.S. 468/08 is hereby affirmed. 

31. The appeal is dismissed on contest with cost. 

32. Prepare decree accordingly.

33. Send back the LCR along with a copy of this judgment forthwith to the learned 

Trial Court.

GIVEN under my hand and seal of this Court on this 29th day of March, 2017 at 

Kamrup (M), Guwahati.

(A. J. BORAH)
 Civil Judge No. 2
 Kamrup (M),
 Guwahati.
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