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IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)

AT GUWAHATI

   

Present:   Md. M. Ahmed,
                   Sessions Judge,
                   Kamrup(M), Guwahati.
 

 

                                         Criminal Appeal No. 64 of 2014

  

          The  appeal  has  been  filed  challenging  the  judgment  and  order  dated 

23.06.2014, passed by the learned SDJM (S), Kamrup at Guwahati, in C.R. Case 

No. 369 of 2011, under Section 138 of N.I. Act.

 

       Smti. Malati Chetry

                                                                                   ............  Appellant

- Vs – 

     Sri Bipul Kr. Nath

                                                                            .............   Respondent

 Date of Argument     : 14.02.2017

Date of Judgment     : 03.03.2017

 Advocates who appeared in this case are:

Mr. D. Sarma : Learned  Advocate for the appellant.

Mr. N. Bakhsh : Learned Advocate for the Respondent

J  U  D  G  M  E  N  T

1. This apeeal under Section 374 (3) read with section 389 of the Criminal 

Code  of  Procedure,  1973,  is  directed  against  the  judgment  and  order  dated 

23.06.2014 pased by then learned SDJM (S),  Kamrup(M) at Guwahati  in C.R. 

Case  No.  369/11,  whereby  the  learned  trial  court  having  convicted 
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accused/appellant Smti Malati Chetry, wife of Gautom Choudhury,  resident of 

Sree Enclave, Beltola Bazar Road, Guwahti, under Section 138 of NI Act, 1881 

sentenced  her  to  undergo  S.I.  For  6  (six)  months  and  also  directed  to  pay 

compensation of Rs. 7,00,000/- (Rupees Seven Lakhs) only to the complainant 

i.d. to suffer SI for another three months. 

2. The necessary facts the need to be brought on record for disposal of the 

appeal may be narrated in a nutshell as under:

 Respondent Bipul Kr. Nath, son of Haladhar Nath, resident of Santipur 

Hillside,  p.s.  Bharalumukh,  Guwahati,  in  the  district  of  Kamrup  (M)  as 

complainant  filed  a  complaint  petition  wherein  it  is  averred  that 

accused/appellant  was  the  close  friend  of  the  complainant  and  during  her 

financial crisis, he gave her a loan of Rs. 6,00,000/- (Rupees Six Lakhs) only.  

While the complainant demanded the amount the appellant issued a cheque on 

02.12.2010 towards the payment of lawful dues to the complainant beaing No. 

285076 for Rs. 6,00,000/- (Rupees Six Lakhs) only in favour of the complainant. 

The complainant accordingly deposited the said cheque for encashment to SBI, 

West  Guwahati  Branch,  Guwahati  for  collection ;  but  the  same was returned 

unpaid due to 'Account Closed' vide memo dated 04.12.2010.  Thereafter,  the 

complainant  issued  demand notice to the accused/appellant through registered 

A/D post on 18.12.2010 demaning the amount of cheque. The accused received 

the said notice ; but she did not pay the said amount. When during the  period  

,the accused/appellant failed to pay the cheque amount, the complainant filed a 

case under Section 138 of NI Act, 1881 on 09.02.2011. 

3. The accused was called  upon to enter the trial  and upon her appearance 

particulars of offence under Section 138 of NI Act, 1881, was explained to the 

accused to which she pleaded not guilty and claimed to be tried. 

4. The complainant adduced the evidence for himself as PW1. Similarly the 

accused/appellant also adduced the evidcence for herself. Thereafter, the accused 

was examined under Section 313 of Cr.P.C., wherein she took the plea that  she 

has no any legllay enforceable debt or liablity towards the complainant and she 

has not liability to pay the cheque amount; additionally the accused/appellant 

took  the plea that she lost the impugned cheque and subsequently, she filed an 

FIR at Dispur P.S. 
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5. Thereafter,  the learned trial court having heard argument so advanced by 

the learned counsel  of  both sides,  believed the complainant  version and had 

convicted  the  accused/appellant  and  sentenced  her  to  imprisonment  with 

compensation as alluded to above. 

6. This  judgment  and  order  of  conviction  and  sentence  comes  under 

challenge in this appeal. According to the accused/appellant, evidence on record 

does not warrant conviction  of the accused/appellant for the offence charged. It 

is further contended that the learend court has come to an erroneous finding of 

guilt because he has misppreciated the evidence on record and the learned court 

has failed to take into consideration the important piece of evidence favourable to 

the accused/appellant and accordingly serious miscarriage of justice has been 

committed. It is further contended that the prosecution witnesses are not at all 

reliable and credible witness because of the inconsistency and self-contradictory 

statements. As such there was no substantial corroboration on material points ; 

the learned court below ought not to have convicted the accused/appellant under 

Section 138 of NI Act.  Though in the memo of appeal  all  the afore mention 

grounds were taken to assail the impugned judgment and order, however,   at the 

time  of  final  hearing,  the  learend  counsel  for  the  accused/appellant  has 

submitted  that the loan amount was advanced in favour of the husband of the 

accused/appellant. She has no personal debt or liability to be discharged ; as 

such though there is no challenge to the fact that the accused/appellant put her 

signature on her imopugned cheque, she could not be liable as she had no legally 

enforceable debt or liability and on that ground alone the fact of the case is 

challenged. In supoport of such contention, the learned counsel for the accused 

placed before the court   the follwing judgment. 

 John K. Abraham Vs Simon C. Abraham and Anr., (2014) Vol-2 

SCC 236. 

7. Upon going through the judgment, it is seen that issue involved in that 

appeal arose out of Section 138 of NI Act. In that case it was claimed that the 

appellant borrowed a sum of Rs. 1,50,000 from the respondent and issued a 

cheque  for  the  said  sum  on  20.06.2001  drawn  of  Indian  Overseas  Bank, 

Plankmon Branch  in discharge of the debt. The further case of the respondent 

that the cheque was presented  for encashment through Pathanamthitta District 

Co-operative Bank, Kozhencherry Branch,  the same was returned by the bankers 
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with the endorsement “insufficient funds in the account of the accused”.  The 

respondent stated to have issued a lawyer's notice on 14.07.2001, and it was 

received by the appellant on 16.07.2001, but there is no reply from the appellant 

and based on the above averments alleged in the complaint, the  case was tried 

by the learned trial court. The appellant in his statement under Section 313 of 

Cr.P.C,     took the stand that his son took the cheque from him and that if at all  

anything was to be recovered, it had to be made from the son of the appellant,  

since the appellant had not borrowed any money.  The learned trial court held 

that  the  respondent-complainant  was  making  a  prevaricating  statement  as 

regards the issuance of cheque, that he was not even aware of the date  when 

the  amount  has  been  borowed  by  the  appellant  and  there  was   material 

alteration in the instrument and in consequence the learned tiral court found the 

appellant  not  guilty  and acquitted him under Section  255(1) of  Cr.P.C.  The 

respondent preferred an appeal in the High Court of Kerala and by the impugned 

order the Hon'ble High Court   reversed the judgment of the  learned trial court, 

convicted the appellant and imposed the sentence to pay a fine of Rs. 1,50,000/- 

as compensation under Section 357(1) of Cr.P.C. The matter went up the Hon'ble 

Supreme Court and afore referred judgment   the Hon'ble High Court set aside 

the order of the trial court and in this judgment the Hon'ble Apex Court under 

Section 118 and 139 of the NI Act, had observed that the burden was heavly 

upon  the complainant  to  have shown that  he  had required  funds for  having 

advanced the money to the aaccused; that the issuance of the cheque in support 

of the said amount advanced was true and that  the accused was bound to make 

the  payment  as  had  been  agreed  while  issued  the  cheque  in  favour  of  the 

complainant.  

8. After going through the particular judgment and having regards to the 

facts and circumstances of the instant case,it is found that the afore referred 

judgment is not at all applicable in the instant case. Upon attentive analysis of 

the record, it is seen that in the deposition,  complainant stated that the accused 

was his close friend and during her financial crisis, he gave her a loan of Rs.  

6,00,000/- (Rupees Six Lakhs) only. while he demanded the money, then she 

issued cheque bearing No. 285076 (Ext-1)  in favour of the complainant. The 

complainant deposited the said cheque  for encashment to SBI, West Guwahati 

Branch, Guwahati, for collection ; but the same was returned unpaid  due to 
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'Account  Closed'  vide  memo  dated  04.12.2010.  During  examination  of  the 

complainant Ext-2 copy of the bank memo dated 04.12.2009, Ext-3 is the copy of 

legal  notice  dated  18.12.2010  and  Ext-4  is  the  postal  receipt  dated  dated 

18.12.2010 in all marked. 

9. In the cross examination, PW1 has admitted that he did some work with 

the husband of the accused, namely Gautom Choudhury.  Subsequently,  there 

was some financial dispute in between them ; finally account was settled. The 

complainant was supposed to get Rs. 6,00,000/- (Rupees Six Lakhs) only from Sri  

Gatom  Choudhury  and  Sri  Gautom  choudhury  told  him  in   presence  of  the 

accused that he has less amount in his bank account and he gave the cheque 

from his wife as he was liable to the cheque. He further admitted that accused 

did not owe him anything but she did issue the cheque. The settlement was 

orally made. 

10. From this evidence, it is apparent that there was no money transaction in 

between the complainant and the accused/appellant ; however the complainant 

worked with  her  husband and her  husband owed him an  amouhnt of  Rs.  6 

lakh ;as because of his less amount in his bank account, then he asked   his wife  

to issue a cheque to the complainant. Thus from the above, it is apparent that 

the accused did not owe him anything. However,  she issued the cheque for the 

discharge of a legally enforceable debt or liability for her husband. 

11. Section 139 of the NI Act, 1881 empowers the court to draw presumption 

in favour of holder of a cheque and it  is provided that it shall  be presumed, 

unless the contrary is proved, that the holder of a cheque received the cheque of 

the nature referred to in Section 138 for the discharge, in whole or in part,  of 

any debts or other liability. Thus under Section 139 of the NI Act provides for a 

legal  presumption  that  a  cheque   is  issued  for  the  discharge  of  a  legally 

enforceable debt or liability. 

12. In  this  case ,it  comes on record that  the said cheque was issued for 

discharge  of  debts  or  liability   of  the  husband  of  the  accused.  There  is  no 

evidence on record to hold that the complainant collected the cheque from her 

under threat and duress. She had voluntarily and willingly issued the cheque in 

faovur  of  the  complainant  for  liablity  of  her  husband.  Though  the 

accused/appellant had taken plea that the she lost the cheque,the evidence led 
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by the complainant is   cogent and convincing and reliable. From the evidenc, it 

stands proved that the cheque was issued by the accused; as such it may be 

presumed that the said cheque was for discharge of  legally enforceable debt or 

liability. Offence under Section 138 is completed on the satisfiaction of certain 

conditions  which  are  that  the  cheque   has  to  be  issued  on  the  account 

maintained by the accused and that the said cheque has been issued for the 

discharge of a debt or liability,   the said cheque has to be deposited within six 

months its issuance or within its validity period and that the  notice regarding the 

dishonour of the cheque for   insufficient funds ought to be given within 30 days  

of the receipt of information regarding the dishnour. As such all the ingreident 

under Section 138 of the NI Act  are satsifed in the instance case. The learned 

court has rightly assessed the evidence on record and has rightly  convicted the 

accused/appellant.  The impugned judgment and order suffers from no illegality 

and irregularity and it warrants no interference  from this court. Having found 

devoid of merit, this appeal stands dismissed.

13. Return the LCR along with a copy of this judgment to the learned court 

below.

14. Signed, sealed and delivered in the open court on this 3rd  March, 2017 at 

Guwahati. 

  

                                                                                                 (M. Ahmed)
                                                                                                 Sessions Judge, 
                                                                                       Kamrup(M), Guwahati 
 
Dictated & corrected by me. 

 

  

           (M. Ahmed)
        Sessions Judge, 
      Kamrup(M), Guwahati


