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Form No. (J) 2

                            HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup (M)

IN   THE  COURT  OF  CIVIL  JUDGE   NO.3,   KAMRUP(M), GUWAHATI

Present:     Rajesh Kumar Todi, AJS,

                   Civil Judge No.3,

                   Kamrup (M), Guwahati

Friday the 31st  day of March, 2017                                 

                                        Title Suit No. 259/2012

Smti. Urmila Kathar and three others .................................Plaintiffs 

                                                  Versus

Society for Utpal Anan Education Trust (represented by president Sri 
Prasanta Kumar Dutta) and another    ..........................Defendants

This  suit  coming  on  for  final  hearing  on    27-02-17  & 27-03-17   in 

presence of- 

Thaneswar Sharma ,  Ld. Counsel ..................................for the  plaintiffs

Hemen Nath, Ld. Counsel .............................................for the defendants

And having stood for  consideration to this day,  this Court  delivers the 

following judgment:

                                                   JUDGMENT

This is a suit for declaration and permanent injunction

1. Plaintiffs case is that their predecessor late Keot Kathar, was the 

owner  of  the  suit  land  specifically  described  in  schedule  of  the 

plaint. He died leaving behind him his sons viz. Jiten Kathar and 

Dipor Kathar.
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2. Plaintiffs are the legal heirs of said Jiten Kathar who is no more. 

The other son Dipor Kathar is the proforma defendant in the suit.

3. That the names of the plaintiffs are yet to be mutated in place of 

their predecessor Jiten Kathar. In the Jamabandi of Patta No. 28, the 

name of the two sons of Keot Kathar (since deceased) i.e. Dipor 

Kathar and Jiten Kathar are still found reflected. 

4. The  plaintiffs  and  the  proforma  defendant  have  their  dwelling 

houses on the suit land and they have been staying there since the 

days of their predecessor Keot Kathar.

5. That  the  suit  land  is  the  joint  and  undivided  property  of  the 

plaintiffs and the proforma defendant. The possession is also joint. 

Even the oral partition of the suit land is also not there. 

6. That  Ramesh  Kathar,  one  of  the  sons  of  Dipor  Kathar,  was 

delivered  a  letter  dated  07.02.2012  issued  under  Reference  No. 

UA/RK-02-001  by  the  defendants.  He  was  informed  by  the 

defendants  that  Dipor Kathar sold 16 Bighas 4 Kathas 2 Lechas of 

land covered by Dag No. 28 of K.P. Patta No. 63 situated in the 

Revenue Village Patarkuchi, under Mouza-Panbari. 

7. Ramesh Kathar was at a loss hearing this as no land of his father 

covered  by  the  above  Dag  and  Patta  is  situated  in  the  Village 

Patarkuchi, under Mouza Panbari. He then obtained photocopy of 

the sale deed and on perusal thereof it was learnt that the land as 

described by the  defendants  to  him was sold  by his  father  Dipr 

Kathar on 24.06.2009 in favour of the defendant vide Deed No. 

7299/2009.

8. That  the  plaintiffs  so  also  Ramesh  Kathar  asked  the  proforma 

defendant whether he had sold any land to the defendant to which 

he replied that  the defendant was familiar with him since long and 
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he (defendant)  told him (prof.  defendant)  that  a  project  shall  be 

undertaken by him and in that project he (prof. defendant) would be 

taken  as  a  partner  and  for  that  he  shall  have  to  execute  some 

documents and no investment was needed from his end. Believing 

the defendant he (prof.defendant) put some signatures in front of 

the  Sub-Registrar  at  Guwahati  but  he  was  never  told  that  the 

document executed was a sale deed. 

9. That the land as shown in the impugned sale deed dated 24.06.2009 

is completely of different descriptions with that of the suit. The Dag 

No. in the impugned deed, appears as 28 but in fact the Dag No. of 

the suit land is 63. The patta No. on the other hand has been shown 

as  63  instead  of  28.  The  Revenue  Village  of  the  suit  land  is 

Kamarkuchi (N.K.) but in the impugned deed the revenue village 

has  been  shown  as  Patarkuchi.  The  boundaries  are  also  found 

different. In fact the defendant has nothing to claim in the suit land 

on the basis of the impugned deed.

10. It is stated that the proposal for selling of the suit land was never 

there either by the plaintiffs or by the proforma defendant. As the 

suit land is the  only basti land for the plaintiff as well as for the 

proforma defendant and therefore the transfer or any part thereof 

was outside the purview of thinking. No monetary exigencies were 

there to dispose off the land.

11. That the proforma defendant had/has no right to sell the whole of 

the joint property. The entire land irrespective of the differences in 

the dag and patta and others has been shown sold. The names of 

plaintiff are yet to be mutated in revenue records but this will not 

take away the right of the plaintiffs in the inheritable property i.e. in 

the suit land. 
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12. That the defendant with the oblique motive and for  his personal 

gain got the sale deed executed fraudulently with the erroneous dag 

and patta and the revenue village and the boundaries. 

13. 10.06.2012, the defendant with some persons visited the suit land at 

about 10 A.M. and asked the plaintiffs to vacate the suit land within 

15 days.  

14. Under the circumstances the instant suit has been filed for a decree 

declaring  that  the  sale  deed  No.  7279/09  dt.  24-06-09  of  the 

defendant is void, illegal and inoperative and not binding upon the 

plaintiffs and for permanent injunction restraining the defendants, 

their men, agents etc. from causing any sort of disturbance in the 

peaceful possession of the suit land by the plaintiffs. 

15. Defendants in their written statement took usual pleas of no cause 

of action and non-maintainability of the suit etc. It was contended 

interalia  that  after  demise  of  Late  Keot  Kathar,  his  two  sons, 

namely Dipor Kathar and Jiten Kathar, became the lawful owners 

of the suit land, and ultimately, the suit land was mutated in favour 

of the Dipor Kathar (Prof. defendant) only on 07.12.1985 and thus 

he became the absolute owner of the suit land since then and Jiten 

Kathar ceased to be joint owner of the suit land and had no right, 

title and interest over the suit land. 

16.  It was further contended that after mutation in the name of Prof. 

defendant  only  the  suit  land  never  became  a  joint  property  and 

since the proforma defendant, Dipor Kathar was the sole owner of 

the suit land, he executed the registered deed dated 24.06.2009 in 

favour of the defendants.

17. It is contended that the suit land was purchased for the purpose of 

overall development in the locality, and in the process, an attempt 
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for  establishment  of  Indira  Gandhi  National  Open  University 

(IGNOU) Community College has been initiated by the defendants

18. It is stated that the claim that the plaintiffs  were ignorant of the sale 

of suit land is totally false and the suit is liable to be dismissed. 

 

19. On the pleadings following issues were framed :

(i) Whether there is any cause of action for the suit?

(ii) Whether the suit is maintainable ?

(iii) Whether the plaintiffs are the joint owners and possessors of the suit  

land with prof. defendant?

(iv) Whether the prof. defendant had any right to dispose off the entire suit  

land alone ?

(v) Whether sale deed No.7279/09 dt.24-06-09 is void, illegal, inoperative  

and not binding upon the plaintiffs?

(vi) To what relief(s) the plaintiffs are entitled ?

(vii) To what relief(s) the parties are entitled?

 

                       My issue wise decisions and reasons thereof:

                                                Issue No. (i)

1. It is settled proposition of law that Cause of action implies a right to 

sue. The material facts which are imperative for the suitor to allege 

and  prove  constitutes  the cause of action. Cause of action is  not 

defined in any statute. It has, however, been judicially interpreted 

inter alia to mean that every fact which would be necessary for the 
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plaintiff to prove, if traversed, in order to support his right to the 

judgment of the Court. 

2. In the instant suit the plaintiff has interalia sought a declaration that 

sale deed No.7279/09 dt.24-06-09 is void, illegal, inoperative and 

not binding upon the plaintiffs.  The defendants have disputed such 

claim of the plaintiff and rather contended that the plaintiffs ceased 

to be the joint owner of the suit land after mutation was done only 

in favour of prof. defendant in the revenue record.  It is stated that 

the plaintiffs have no right to call in question the sale deed of the 

defendants. 

3. From the rival pleadings it is transparent and clear enough that that 

the parties are at loggerheads and there exists triable issues between 

them.  The  issues  so  exist  requires  to  be  resolved  through  the 

process of adjudication and for that appreciation of evidences on 

record is inevitable. The aforesaid facts are sufficient to constitute 

cause  of  action  for  the  present  suit.  This  issue  is,  therefore, 

answered in affirmative 

                                             Issue No. (ii)

4. It is pleaded that the suit  is not maintainable but it has not been 

pleaded  specifically  as  to  why  and  how  the  same  is  not 

maintainable. As per decision of Issue No.(i) the suit has a cause of 

action and that apart it also does not appear to be not maintainable 

from the view point of limitation etc. As per Section 9 of CPC Civil 

Court  is  to  try  all  suits  unless  cognizance  of  the  same is  either 

expressly or impliedly barred. So situated the instant issue is also 

answered in affirmative 

                                               Issue No. (iii)

5. It is settled law that entries in revenue records neither creates any 

title  and  nor  extinguishes  the  same.  Therefore  if  there  is  no 
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mutation in the name of a person in the revenue record that can not 

divest  a  person  from  his  right  to  inherit  properties  left  by  his 

deceased father or predecessor etc.  In the instant case it appears on 

perusal of Ext-1, the Jamabandi for the suit patta No.28 of village 

Kamarkuchi (NK), Mauza-Panbari, Revenue Circle-Sonapur,  Dist. 

Kamrup (M) that  the name of Jiten Kathar (since deceased), one of 

the sons of late Keot Kathar and husband of the plaintiff No.1 and 

father of plaintiffs No.1 to 3, has been mutated as the pattadar in 

respect of the suit land  along with Prof.  defendant Dipor Kathar, 

the other  son of  late Keot Kathar.  However,  after  death of  Jiten 

Kathar, names of the plaintiffs admittedly have not been mutated in 

the revenue records as the heirs of late Jiten Kathar but as discussed 

earlier only because their names have not been mutated in revenue 

records they can not be divested from their right which they have 

acquired by virtue of inheritance on the death of their predecessor 

Jiten Kathar,  to  own and possess the suit  property.  There is  no 

evidence at all on record that the suit property has been partitioned 

or that the plaintiffs have relinquished their right in respect of their 

undivided share in the suit property. So situated it is apparent that 

the plaintiffs are the joint owners and possessors of the suit land 

with Prof. defendant. This issue is, thus, answered in affirmative.

                                                       Issue No. (iv)

6. In view of the fact that the plaintiffs and prof. defendants are joint 

owners and possessors of the suit  property and that the plaintiffs 

never  authorised  the  prof.  defendant  to  sell  the  entire  property 

including their share in the suit property the Prof. defendant had no 

right to sell or otherwise dispose off the whole of the suit property 

which includes the undivided share of the plaintiffs also. This issue, 

is, thus, answered in negative

                                                       Issue No. (v) 
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7. It is an undeniable fact that the husband of the plaintiff No.1 and 

father of plaintiffs No.1 to 3 late Jiten Kathar was one of the sons 

of  late  Keot  Kathar.  The other  son is  the  prof.  defendant  Dipor 

Kathar. After demise of Keot Kathar the suit property automatically 

devolved upon both of his sons viz. Jiten Kathar and Dipor Kathar, 

the prof. defendant. Thus, on death of Keot Kathar his both sons 

had/has  equal  share  in  the  property  left  by  him (deceased  Keot 

Kathar). There is no iota of evidence on record that Jiten Kathar 

during his  life  divested himself  of  his  share in  the suit  property 

either by relinquishment or otherwise. There is also no evidence to 

the effect that the suit property was partitioned during the life time 

of Jiten Kathar and even after his death. The plaintiffs as legal heirs 

of late Jiten Kathar inherited his (late Jiten Kathar) undivided share 

in the joint property after his (Jiten Kathar) death. Thus after death 

of their predecessor Jiten Kathar the plaintiffs became the absolute 

owner  and  possessor  of  the  suit  property  so  far  share  of  their 

predecessor  Jiten  Kathar  in  the  undivided  suit  property  is 

concerned.   It  is  an  admitted  fact  that  the  plaintiffs  have  their 

homestead  over  the  suit  property  and  they  have  been  jointly 

possessing  the  same  with  prof.  defendant  after  death  of  their 

predecessor  Jiten  Kathar.  Law  is  well  settled  that  right  of 

inheritance  in  respect  of  property  left  by  predecessor  accrues 

automatically on death of the predecessor and not on the basis of 

mutation entries in the revenue records the prime purpose of which 

is to maintain such record for collection of revenue. Therefore, it is 

apparent  that  after  demise of Jiten Kathar the plaintiffs,  as legal 

heirs of Jiten Kathar do have half/equal share in the undivided suit 

property measuring 16 bigha 4 katha 2 lecha, that is to the extent of 

8 bigha 2 katha and 1 lecha.
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8. Ext-1 Jamabandi  for  the suit  patta  No.28 of  village  Kamarkuchi 

(NK), Mauza-Panbari, Revenue Circle-Sonapur,  Dist. Kamrup (M) 

shows  that  names  of  both  sons  of  late  Keot  Kathar,  viz.  Jiten 

Kathar,  predecessor  of  the  plaintiffs  and  prof.  defendant  Dipor 

Kathar have been mutated as pattadar in respect of the entire suit 

property  measuring  16  bigha  4  katha  2  lecha  covered  by  Patta 

No.28 and Dag No.63. 

9. The  defendant  Prashanta  Kr.  Dutta in  his  cross-examination 

categorically  admitted  that  Ext-1,  Jamabandi  in  respect  of  suit 

property  and  suit  dag  and  patta  shows  that  owners  of  the  suit 

property  are  Jiten  Kathar,  the  predecessor  of  the  plaintiffs   and 

Dipor  Kathar,  the  prof.  defendant.  He  further  admitted  that  said 

Jiten Kathar and Dipor Kathar have not sold any area of land of suit 

Dag No.63 and Patta No.28. The said defendant further admitted 

that the suit land is a  basti land having house, various plants and 

trees and that as per record it is the joint property of Jiten Kathar 

and Dipor Kathar and further that no partition has taken place of the 

said property and that he can not show any document with regard to 

partition of the same. He also admitted that he had no document to 

show that either Keot Kathar or after his death his legal heirs any 

way authorised or empowered or nominated either Dipor Kathar, 

the prof. defendant or any body else to sell the suit land. 

10.Cross-examination of Dw Prashanta Kr. Dutta further reveals that 

he  admitted  that  he  has  written  in  paragraph  7  of  his  written 

statement that after death of Keot Kathar his two sons viz. Jiten 

Kathar and Dipor Kathar acquired the suit land jointly by virtue of 

inheritance.  He  also  admitted  that  he  had  not  submitted  any 

document to show that entire suit land was mutated in the name of 

Dipor  Kathar  only  on  7-12-85  as  pleaded  by  him.  He  further 

admitted that he had no document to show that there existed any 
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mutual  agreement  dt.5-12-85  whereby  Jiten  Kathar  gave  his  no 

objection in mutation of the entire suit land in the name of Dipor 

Kathar as stated by him (Dw) in his written objection of  Misc.(J) 

Case No. 249/12. He further admitted that he had no document to 

prove that Dipor Kathar, prof. defendant alone became the owner of 

the suit land w.e.f. 7-12-85. He went on admitting that till date the 

suit  land  measuring  16  bigha  4  katha  and  2  lecha   is  the  joint 

property of Dipor Kathar and the plaintiffs, who are the legal heirs 

of Jiten Kathar. 

11.Further it reveals from the cross-examination of said Dw that he 

admitted in clear terms that in Ext-A , that is,  the impugned sale  

deed (compared with original)  whereby he is  claiming that the  

suit land has been sold to defendant  society by prof. defendant  

Dipor Kathar,   he put his signature in his individual capacity as 

Prashanta Kr. Dutta and that no designation seal of the trust was 

there to show that he was the president of Society for Utpal Anand 

Education Trust.

12.It also appears that the said Dw admitted in his cross-examination 

that he purchased the land of revenue village  Patorkuchi, Mauza 

Panbari and admitted further that the suit land measuring 16 bigha 4 

katha  2  lecha  falls  in  the  revenue  village  Kamarkuchi  (NK) of 

Mauza Panbari. He also admitted that suit land is covered by Patta 

No.28 and Dag No.63 but in his Ext-A suit land has been shown as 

covered by Patta No.63 and Dag No.28. He also admitted that he 

never tried to take possession of the suit land and never applied for 

demarcation of the same. He also admitted that the boundary of the 

suit land as stated in schedule of the plaint is  different from what 

has been shown in schedule of  Ext-A. He also admitted that neither 

plaintiffs, the legal heirs of Jiten Kathar nor Dipor Kathar, the prof. 

defendant could alone sell the suit land as per law. He denied the 
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suggestion  that  since  Ext-A,  Sale  Deed is  a  fake  and fraudulent 

document he did not take any step for last 7 years to rectify  the 

same and also could not take any possession of the suit land. 

13.From  the  foregoing  discussion  it  is  abundantly  clear  that  the 

defendant having been fully aware of the fact that the suit property 

is the joint and undivided property of the plaintiffs and proforma 

defendant  got  the sale  deed executed in respect  thereof although 

with erroneous description of the suit property. 

14.It  is  needless  to  say  that  existence  of  said  sale  deed  (Ext-A), 

bearing No. 7279/09 dt.26-04-09 which in fact, as discussed, is not 

binding at  all  upon the plaintiffs,  has jeopardised the right,  title, 

interest  and  possession of  the  plaintiffs  in  the  suit  property  and 

particularly in view of the fact that on the strength of said sale deed 

the defendant tried to take possession of the suit property on 10-06-

12. Accordingly, it is expedient that it should be declared null and 

void, illegal, inoperative and not binding upon the plaintiff and is 

accordingly so declared. In the result the instant issue is answered 

in affirmative.

                                       Issue No.(vi) & (vii)

15.In view of decision of Issue No.iii, iv & v above the defendant is 

not entitled to any relief. However, the plaintiffs are entitled to the 

relief sought for by them in their plaint. This issues are answered 

accordingly.

                                                          ORDER

In the result the suit is decreed on contest with cost with the following 

relief to the plaintiffs:

a) A decree declaring that the sale deed No. 7279/09 dt.26-04-09  

is void, illegal and inoperative ab initio and is not binding  

upon the plaintiff;
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b) A decree for permanent injunction restraining the defendant,  

their,  servants,  agents,  representatives,  employess  etc.  from  

entering  into  the  suit  land  and  from  causing  any  sort  of  

disturbance, obstruction and annoyance  in the peaceful use,  

occupation and enjoyment of the suit land by the plaintiffs.

                   Let a decree be prepared accordingly. 

Given under my hand and seal of this Court on this 31st day of March, 
2017 at Kamrup (M) Guwahati                     
                                                                           

                                                                            

                                                                           (Rajesh Kumar Todi)

                                                                     Civil Judge No.3

                                                               Kamrup (M),  Guwahati 
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 APPENDIX

Plaintiffs witnesses

1. Urmila Kathar (Pw1)

2. Ramesh Kathar (Pw2)

3. Dipor Kathar (Pw3)

Plaintiffs documents/exhibits

1. Jamabandi of suit Dag and Patta (Ext. 1)

2. Photocopy of sale deed No.7279/09 (Ext-2 )

3. Letter dt. 07-02-12(Ext-3)

Defendants witnesses –
1.    (Dw1) Prashanta Kr. Dutta
2.    (Dw2) Jadav Kalita 

           Defendants Exhibits/documents

1.    Sale Deed No. 7279/09 dt.26-04-09 (Ext-A) 

2.    Sale permission (Ext-B)

                                                                           

                                                                 (Rajesh Kumar Todi)

                                                                      Civil Judge No.3

                                                                  Kamrup(M), Guwahati


