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Form No. (J) 2

                            HEADING OF JUDGMENT IN ORIGINAL SUIT

District: Kamrup (M)

IN   THE  COURT  OF  CIVIL  JUDGE   NO.3,  KAMRUP (M), GUWAHATI

Present:     Rajesh Kumar Todi, AJS,

                   Civil Judge No.3,

                   Kamrup (M), Guwahati

Friday, the 31st day of March, 2017                                 

                                        Title Suit No. 201/2010

Hareshwari Deka............................................................................Plaintiff 

                                                  Versus

Amin Rahang & 4 others..........................................................Defendants

This  suit  coming  on  for  final  hearing  on  13-02-17  & 14-03-2017   in 

presence of- 

B. Hussain  ,  Ld. Counsel ...........................................for  the  plaintiff

Nandita Das, Ld. Counsel .........................................for the defendants

And having stood for  consideration to this day,  this Court  delivers the 

following judgment:

JUDGMENT

This is  a  suit for for declaration of right, title and interest  and  for 

recovery of possession by evicting the defendants from the suit land 

and for consequntail releif
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1. Plaintiffs case is that land described in schedule of the plaint which 

shall hereinafter  be  referred  as  suitland was  originally  eksona 

(annual)  and was possessed by one Miniram Mikir.  The plaintiff 

purchased the suit land from said Miniram Mikir and his possessory 

Raiyat Sontala Boro in 1978 and took possession thereof. 

2. The plaintiff  thereafter  got  her  name recorded in revenue record 

substituting Miniram Mikir  and Santala  Boro.  She cultivated the 

suit  land  herself  keeping  the  entire  land  under  her  physical 

possession with her own persons and servants. 

3. The  plaintiff  converted  the  suit  land  into  myadi (periodic)  patta 

from eksona (annual) patta in her own name by paying premium to 

the government.

4. It is alleged that on 26-04-2009 the defendants No.1 to 5 with some 

miscreants  came  to  the  suit  land  and  threatened  the  plaintiff 

expressing that they would take forcible possession of the suit land. 

They  asked  the  plaintiff  to  leave  the  suit  land  but  she  and  her 

persons obstructed the said defendants and the miscreants and then 

they  left  the  place  with  a  threat  that  they  would  take  forcible 

possession of the suit land.

5. The  plaintiff  then  filed  a  petition  before  the  Addl.  Deputy 

Commissioner  narrating  the  entire  fact  and  Circle  Officer 

concerned caused an enquiry and furnished report.

6. On 16-05-09 again the defendants No.1 to 5 with some miscreants 

armed  with  weapons  trespassed  into  the  suit  land  and  forcibly 

occupied one bamboo thatched house (Dhing ghar) and in this way 

forcibly dispossessed the plaintiff from the suit land.
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7. In case No.152m/09, in a proceeding U/s-145 Crpc suit land was 

attached vide order dt.  04-06-09.  The defendants then filed Crl. 

Revision No.77/09 and by misleading the Court  of  Ld.  Sessions 

Judge obtained the order dt.10-11-09 whereby the attachment was 

set  aside.  Against  the  said  order  dt.10-11-09  Crl.  Revision  is 

pending before the Hon’ble High Court. 

8. The defendants filed T.S. No. 13/06 against the plaintiff and one 

Santala Boro and in that suit obtained an ex parte decree by fraud 

by  wilfully  suppressing  the  service  of  summons/notice  to  the 

plaintiff. The plaintiff came to know this fact only on 4-11-09 from 

the Crl. Revision No.77/09. In the said suit defendants made false 

claim of possession, tenancy rights etc. in respect of the suit land. 

On the basis of said decree the defendants are trying to get their 

names entered in revenue records with respect to suit land.

9. The defendants had/has no right, title and interest over the suit land 

nor did they or their predecessor ever possessed the suit land prior 

to dispossession of the plaintiff on 16-05-09 by them (defendants).

10.Under  the  circumstances  instant  suit  has  been  instituted  seeking 

declaration of right, title and interest of the plaintiff over the suit 

land; For recovery of possession thereof by evicting the defendants 

therefrom; For declaration that  ex parte judgment & order dt. 19-

12-06  and decree dt. 4.01-07 of T.S. No.13/06 are illegal and not 

binding upon the plaintiff and for other consequential relief.

11.The defendants in their written statement apart from pleading that 

the suit has no cause of action and is not maintainable and that the 

same  is  bad  for  non-joinder  of  necessary  parties  viz.  Maniram 

Mikir and Sontala Boro and that the suit is not properly valued etc. 

interalia contended that Maniram Mikir was not eksona pattadar of 
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the suit land and he never purchased the possessory right in the year 

1978 nor did he possess the said land at any point of time.  It is  

stated that Sanatala Boro also was not a possessory raiyat  as stated.

12.The defendants  also denied that  the suit  land got  converted into 

myadi  patta from eksona and that claim of payment of premium is 

false. The   defendants   further  denied  the  allegation  of    forcible 

dispossession  of  plaintiff  on  16-05-09  and  it  is  their  claim  that  their 

predecessor who were possessing the suit land by personally cultivating 

the same since many years and by planting various trees etc. thereupon. 

13.The defendants further denied that they obtained the judgment and 

decree of T.S. No.13/06 by playing fraud and contended that the 

plaintiff has no right to say so as she did not challenge the said 

judgment  and  decree.  It  is  contended  that  the  Court  in  T.S. 

No.13/06 validly declared them as occupancy tenant. 

14.The defendants  apart  from their  written statement,  filed counter-

claim  asserting  that  they  have  been  conferred  the  status  of 

occupancy tenant by virtue of provision of Section 21 & 23 of the 

Assam (Temporarily  Settled  Areas)  Tenancy  Act,  1971 and  thus 

they have acquired the right, title and interest over the land.

15.The plaintiff filed her written statement against written statement-

cum counter-claim of the defendants denying the various statements 

made  therein and rather contended that the suit is barred by  res 

judicata in view of adjudication of T.S. No.13/06 involving same 

issues as that of present case. It is stated that counter-claim is not 

maintainable  against  the plaintiff  as  the  defendants  are  strangers 

and have no connection with the suit land of the plaintiff.
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16.On  the  pleadings  following  issues  were  framed  by  my  Ld. 

Predecssor: 

(i) Whether there is any cause of action for the suit?

(ii) Whether the suit is bad for non-joinder of necessary parties?

(iii) Whether the suit is not properly valued?

(iv) Whether the plaintiff has right, title and interest over the suit land?

(v) Whether  the  plaintiff  is  entitled  to  a  decree  for  recovery  of  khas  

possession over the suit land by evicting the defendants?

(vi) Whether  defendants  have  Rayati  Khatian  and  they  are  occupancy  

tenants under the landlord and entitled to get ownership right under  

the provisions of Section 22 and 23 of the Assam (Temporarily Settled  

Areas) Tenancy Act, 1971 ?

(vii) Whether the parties are entitled to a decree or other relief(s) as prayed  

for?

(viii) Whether the ex parte judgment, order and decree dt.19-12-06 and 04-

01-07 obtained by defendant in Title Suit No.13/06 from the Court of  

Civil Judge No., Kamrup, Guwahati is illegal, null and void  and liable  

to be set aside?(ADDL. ISSUE).

17.During trial both sides examined some witnesses and also produced 

some documents in support of their pleaded case and marked the 

said  documents  as  exhibits.  Heard  arguments  advanced  by  Ld. 

Counsel of both sides.

 

                       My issue wise decisions and reasons thereof:

       Issue No. (1)
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18.It is settled proposition of law that cause of action implies a right to 

sue. The material facts which are imperative for the suitor to allege 

and  prove  constitutes  the cause of action. Cause of action is  not 

defined in any statute. It has, however, been judicially interpreted 

interalia to mean that every fact which would be necessary for the 

plaintiff to prove, if traversed, in order to support his right to the 

judgment of the Court. 

19.Plaint  discloses that  the plaintiff  has claimed her  right,  title  and 

interest over the suit land on the strength of myadi (periodic) patta 

issued in her name on payment of premium to the government. It is 

her  claim that  she  purchased  the  suit  land  while  it  was  eksona 

(annual)  land  and  subsequently  she  got  it  converted  into  myadi 

(periodic)  in her  name.  It  is  her  further  claim that  she has been 

possessing the suit land by personally cultivating the same. Besides, 

she has further alleged her dispossession from the suit land by the 

defendants. Accordingly she has brought the instant suit seeking a 

decree declaring her right, title & interest and for recovery of khas 

possession apart from other relief (s). 

20.Claim of the plaintiff has been disputed by the defendants in their 

written  statement.  While  denying  right,  title  and  interest  of  the 

plaintiff over the suit land and the allegation of dispossession of 

plaintiff  by  them they have  rather  claimed themselves  to  be the 

occupancy tenant in respect of the suit land stating  interalia that 

since long time their predecessor used to cultivate the suit land as 

raiyat and  after  demise  of  their  predecessor  they  have  been 

continuously cultivating the suit land personally. Their further claim 

is that they have been awarded the status of occupancy tenant by 

the Court in T.S. No. 13/06 and as such they can not be evicted 

from the suit land.
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21.From the pleaded facts as discussed above it is transparent and clear 

enough that the parties are at loggerheads and there exists triable 

issues between them. The issues so exist  requires to be resolved 

through  the  process  of  adjudication  and  for  that  appreciation  of 

evidences on record is inevitable. The aforesaid facts are sufficient 

to  constitute  cause  of  action  for  the  present  suit.  This  issue  is, 

therefore, answered in affirmative

                                                      Issue No. (2)

22.Necessary party is one whose presence is necessary to enable the 

Court to completely and effectually adjudicate all issues involved in 

the suit. The defendants have pleaded that the suit is bad for non-

joinder of original  eksona pattadar Miniram Mikir and possessory 

raiyat Santala  Boro.  Maniram  Mikir  died  admittedly  prior  to 

institution of present suit. The defendants have claimed themselves 

to be the occupancy tenant in respect the suit land but the plaintiff 

has  filed  the  suit  for  eviction  of  the  defendants  for  her  alleged 

forcible dispossession by them from the suit land. None other than 

defendants have disputed the right, title and interest of the plaintiff 

in respect of the suit land and so situated in the instant suit apart 

from the defendants others are not necessary parties. This issue is 

therefore answered in negative

Issue No. (3)

23.Section 7 (iv) (c) & 7 (v) (b) are applicable in present case. The 

plaintiff  has  paid  fixed  court  fee  of  Rs.11/-  for  injunction  and 

Rs.22/-for declaration. She has further valued subject matter of suit 

at Rs. 2,60,000/-. The annual land revenue is Rs.106.56, and its five 

time is equal to Rs. 522.80 and on said Rs.522.80 she has paid full 

ad-valorem court fee of Rs. 72.15. This issue is, therefore, answered 

in negative.
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                                                   Issue No. (4, 5 &6)

24.These  issues  being  interlinked  have  been  taken  together  for 

discussion and appreciation. The Plaintiff, in order to substantiate 

her  claim  of  right,  title  and  interest  in  respect  of  the  suit  land 

examined  herself.  She  deposed  in  tune  with  her  plaint.  She 

produced certain documents and marked them as exhibits. I have 

carefully  perused the documents  exhibited.  Ext-1&7 respectively 

are  the  compared  with  original  copy  of  the  certified  copy  of 

Jamabandi and certified copy of Jambandi of suit   land measuring 

16B, 3K, 13L covered  by K.P. Patta No. 13, Dag No. 31 & 33 of 

Village-Morokdola NK, Mouza-Sonapur. Ext-1&7 show that name 

of the plaintiff, that is, Hareshwari Deka is recorded therein as the 

sole pattader (of the suit land). In the remarks (mantabya) column 

there is a note saying that on the Misc. Petition No.117 of 1978-79 

and  vide  order  dt.18-01-79,  in  view  of  payment  of  premium 

amounting Rs.84/- vide challan No.107 dt.16-01-79, in the suit dags 

and patta the suit land measuring 16B, 3K, 13L was converted into 

myadi (periodic) patta. 

25.The official witness (Lat Mandal) (Pw5), in his evidence fortified 

the aforesaid fact pertaining to Ext-1&7 and he admitted that the 

said Ext-1&7 are the certified copy of original Jambandi relating to 

the suit dags and patta. 

26.Rule  13  of  Assam  Land  and  Revenue  Regulation  provides  for 

conversion  of annual lease into periodic lease and further Rule 13A 

provides  that  such  conversion  shall  be  subject  to  payment  of 

premium to be fixed by the State Government. 

27.In the instant case it appears on perusal of Ext-1&7 that on payment 

of  premium of  Rs.84/-  the suit  land was converted  from annual 
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lease to periodic lease (myadi) in the name of the plaintiff as per the 

aforesaid Rules.

28.Ext-2 & 8 respectively are the compared with original copy of the 

certified copy of chitha and certified copy of chitha of suit   land 

measuring 16B, 3K, 13L covered  by K.P. Patta No. 13, Dag No. 

31& 33 of Village-Morokdola NK, Mouza-Sonapur. It shows that 

there is a note to the effect that after death of Maniram Mikir, the 

original  pattadar,  the  suit  land  devolved  upon  his  son  Domon 

Chandra and on purchase from him the plaintiff became pattadar of 

the suit land measuring in all 16 bigha 3 katha 13 lecha. Ext-3 is the 

revenue paying receipt which shows payment of land revenue in 

respect  of  the suit  land by the plaintiff  and Ext-4 is  the challan 

showing  payment  of  premium  of  Rs.84/-  by  the  plaintiff  for 

conversion of suit land from annual lease to periodic lease. Besides 

plaintiff categorically deposed that since the year 1978 she has been 

continuously  possessing  the  suit  land  cultivating  the  same 

personally  until  her  forcible  dispossession  therefrom  by  the 

defendants. The Pws 2,3 &4 also corroborated her oral version of 

possession of suit land since long time and her dispossession by the 

defendants on 16-05-2009.

29.D.W.1-  Babul  Rahang-  in  his  cross  examination  admitted  that, 

“Hareswari  Deka  has  been  described  as  defendant  No.1/  land  

owner in T.S. 13/2006 by me”. He further admitted that It is written 

in  the  plaint  of  T.S.  13/2006  in  para  4  that  Eksona  Patta  was  

converted into myadi patta in the year 1978-79 as per order of  

Settlement  Officer dated 18.01.1979, Jamabandi of the land was  

corrected  in  the  name  of  Smti.  Hareswari  Deka  as  recorded  

pattadar.  In  his  cross-examination  he  went  on  admitting  that  in 

T.S.No.13/06 it was written in the plaint filed by them that cause of  
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action arose because the defendant (Hareshwari Deka) became the  

landlord. Said Dw also admitted that he had stated that we, that is,  

he and plaintiff had no relationship of landlord ever. It is the further 

admission  of  Dw1  that  in  T.S.  No.13/06  they  (he  and  other 

defendants), as plaintiffs, did not submit any raiyati khatian since it  

was not issued in their name. He also categorically admitted that in 

the  chitha  and  Jamabandi  also  their  names  have  not  been  

incorporated  even  as  possessor  of  the  suit  land  and  that  they  

(defendants) did not issue any notice to plaintiff Hareshwari Deka  

claiming their right as occupancy tenants.

30.It  is  pertinent  to  note  here  that  Section  21  &  23  of  Assam 

Temporarily Settled Areas Tenancy Act provides for acquisition of 

intermediary and ownership rights by tenants of his landlord but for 

that  certain  procedure  has  been  laid  down  in  the  said  Act.  The 

occupancy tenant who is desirous of acquiring the ownership right 

has to make an application to the Deputy Commissioner concerned 

in  prescribed  form  (form  No.5)  (as  per  Rule-9).  Thereafter 

following  the  procedure  laid  down  in  Rules  10,11,12,13  etc. 

regarding making of an enquiry, service of notice upon the landlord 

etc.  and after  ensuring that  due compensation  is  paid thereafter 

only publication is made to the effect of acquisition of intermediary 

or ownership rights by tenant.

31.It is needless to say that there is no iota of evidence at all that any 

such  right  was  vested  in  the  defendants  observing  the  aforesaid 

legal formalities and that any  raiyati  khatian was issued in their 

names with regard to suit land. Defendants have failed to exhibit 

any Rayati Khatiyan and Tenancy Khatiyan in their name. There is 

no pleading or  proof about  the payment  of  any ‘money rent’ or 

‘crop rent’ either  to the landlord by defendants.
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32.Dw1 Babul Rahang further admitted that he can not say in which 

year and month he and other defendants entered the suit land for the 

first time and cultivated the same and that it has not been mentioned 

in his plaint and evidence-on-affidavit of T.S. No.13/06. Further he 

admitted  that  it  is  not  stated  in  his  pleading  and  evidence-on-

affidavit  of  this  case  that  how  many  mounds  of  paddy  were 

produced in a year. 

33.From the foregoing discussion and appreciation of evidence and on 

applying the principle of preponderance of probability it is apparent 

that plaintiff has been able to establish her right, title and interest 

over the suit land and she has also been able to show that prior to 

her  dispossession on 16-05-09 she was in possession of  the suit 

land. Accordingly Issue No.4&5 are answered in  affirmative and 

Issue No.6 regarding whether the defendants have  raiyati khatian 

and have acquired ownership right over suit  land is answered in 

negative.

                                             

                                            Issue No. (7)

34.In view of decision of Issue No.4, 5 & 6 the plaintiff is entitled to 

the relief claimed whereas defendants are not entitled to any relief. 

This issue is answered accordingly.

                             Issue No. (8)

35.D.W. 1 admitted in his cross examination, that “we filed this case  

against  Smti.  Hareswari  Deka  and  Smti.  Sontola  Boro.  No  any  

summon was issued to  Sontola Boro. I have not seen any copy of  

summons in the case record  issued to Hareswari Deka. I have not  

seen the report of Jarikarak regarding the service report of summon  

to Hareswari Deka. There was no any order passed from the Court  
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to  take  postal  steps  in  the  case.  As  per  postal  receipt  dated  

13.09.2006  to  whom  the  notice  was  sent  shows  his  name  as  

‘STRESWARIN DEKA’ and address is written only as Sonapur”. 

36.From the above admission of D.W.1 it is proved that there was in 

fact  no service of  summons to  the said defendant  No.1 landlord 

Smti. Hareswari Deka. Thus said ex-parte decree passed in T.S. No. 

13/2006  appears  to  be  illegal  and  passed  without  serving  any 

summons and it can be concluded that the same was passed behind 

the  back  and  beyond  the  knowledge  of  defendant  Smti. 

Hareshawari Deka, the plaintiff of the present suit.

37.In  (2005)  1  SCC 787,  in  Bhanu Kumar  Jain  versus  Archana  

Kumari and another it was held in para No. 26 that where an ex 

parte decree is passed the defendant can file a regular suit for  

setting aside the said ex parte decree on the ground of fraud. 

In (1994) 1 SCC 1, in S.P. Chengal Varaya Naidu (Dead0 by LRS  

versus  Jagannath  (dean)  by  LRS  and  others it  was  held  that  

“Fraud  avoids  all  judicial  acts,  ecclesiastical  or  temporal”  

observed  Chief  Justice  Edward  Coke  of  England  about  three  

centuries ago. It is the settled proposition of law that a judgment or  

decree obtained by playing fraud on the court is a nullity and non  

est in the eyes of law. Such a judgment/decree- by the first court or  

by the highest court-has to be treated as a nullity by every court,  

whether superior or inferior. It can be challenged in any court even  

in collateral proceedings.

In 1991 1 GLR 111 in Dharam Singh and another versus Kula  

Chandra Singh and others it  was observed by Hon’ble Gauhati  

High Court in paragraph 6 that a judgment whether it is passed ex  

parte  or  not,  affects  the  rights  and  liabilities  of  the  parties.  
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Therefore, merely because the court passed a judgment ex parte,  

the essential requisites of a judgment cannot be omitted.

38.In view of the foregoing discussion and settled legal position the 

present suit filed by the plaintiff seeking inter alia a declaration that 

the  ex  parte  judgment  and  decree  obtained  in  T.S.  No.13/06  is 

illegal and not binding upon her is maintainable and it is concluded 

that the judgment and decree of said T.S. No. 13/06 is illegal, null 

and void and not  binding upon the plaintiff.  This  issue  is,  thus, 

answered in affirmative.
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    ORDER

39.The  suit  is  decreed  on  contest  with  cost.  The  counter  claim  is 

dismissed. The plaintiff is entitled to the following relief(s) :

a) A decree declaring that the plaintiff has right, title and interest in  

the suit land;

b) A decree declaring that the plaintiff is entitled to recovery of khas  

possession of the suit land by evicting the defendants from the suit  

land and by removing the structure etc. made by defendants in the  

suit land while remaining there as unlawful occupier;

c) A decree declaring that the ex partee judgment and order and the  

decree dated 19.12.2006 and 04.01.2007 respectively passed in T.S.  

No. 13/2006 are illegal, invalid, null and void and not binding upon  

the plaintiff over the suit land;

d) A decree for permanent injunction restraining the defendants, their  

men, servants, agents from re-entering into the suit land and  from  

disturbing the possession of the plaintiff  over the suit  land after  

their eviction of the defendants from the suit land.

          Let a decree be prepared accordingly. 

Given under my hand and seal of this Court on this 31stday of March, 
2017 at Kamrup (M) Guwahati.                     
                                                                           

                                                                           

                                                                          

                                                                           

                                                                            (Rajesh Kumar Todi)

                                                                     Civil Judge No.3

                                                                Kamrup (M),  Guwahati 
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APPENDIX

Plaintiffs witnesses

1. Hareshwari Deka (Pw1)

2. Pradip Deka (Pw2)

3. Dhanu Medhi(Pw3)

4. Prafullah Ingti(Pw4)

5. Buddha Boro (Pw5) (official witness)

Plaintiffs documents/exhibits

1. Certified copy of Jamabandi(Ext-1)

2. Certified copy of Chitha(Ext-2)

3. Revenue paying receipts(Ext-3)

4.  Receipts of payment of premium to the Govt. (Ext-4) 

5. Copy of trace map(Ext-5)

6. Relinquish deed(Ext-6)

7. Certified copy of Jamabandi (Ext-7)

8. Certified copy of Chitha(Ext-8)

9. Revenue paying receipts(Ext-9)

10. Receipts of payment of premium to the Govt. (Ext-10) 

11. Copy of trace map(Ext-11)

           Defendants witnesses –

1. Babul Rahang (Dw1)
2. Jaydhan Keleng (Dw2)
3. Lakhan Teron (Dw3)
4. Santala Boro  (Dw4).  
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     Defendants Exhibits/documents

1. Special Power of Attorney (Ext-A)

2. C.C.  of  chitha  of  eksona  patta  No.20  of  dag  No.31&33[Ext-
B&B(1)]

3.  Revenue paying receipts [Ext-C (i) to C (viii)] 

4.  C.C. of judgment and decree of T.S. 13/06 (Ext-D)

5.  C.C. of judgment IN Crl. Rev. No. 77/2009(Ext-E)

6. Copy of agreement between Babul Rahang & Santola Boro (Ext-F) 

                                                                           

                                                                             

                                                                             (Rajesh Kumar Todi)

                                                                      Civil Judge No.3

                                                                   Kamrup(M), Guwahati


