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In the   Original   Court of the   CIVIL JUDGE No. 2   at Kamrup (M)  
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Tuesday, the 07th day of March, 2017

Money Suit 65 of 2001

Rita Das Mozumdar,
w/o Prasanna Kumar Mozumdar,
r/o PNG Baruah Road, 
Maligaon,
P.S. Jalukbari,
Kamrup. ………… Plaintiff

-versus-

(1) State of Assam,
Represented by the Secretary (Home),
Dispur, Guwahati.
(2) Siba Prasad Bhuyan,
Former O/C Jalukbari P.S.,
(3) Ranjit Kumar Barman,
S.I., Jalukbari P.S.,
Guwahati,
(4) Imran Hussain,
Police Constable,
Jalukbari P.S.,
(5) Lankeswar Kalita,
Police Constable,
Jalukbari P.S.,
(6) Umesh Roy,
Police Constable,
Jalukbari P.S.,
(7) Kanak Saikia,
S.I., Jalukbari P.S.,
All of Guwahati.
(8) Pradipta Baruah,
s/o Late Deva Prasad Baruah,
(9) Anjali Baruah,
w/o Pradipta Baruah,
Both r/o PNG Barua Path,
Guwahati. ………… Defendants
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This  suit  coming  on  for  final  hearing  on  18-08-2003  and  29-02-2016  and 

arguments on 08-02-17 in the presence of –

Ms. R. D. Mozumdar, Learned Counsel as and for the plaintiff; and

Mr. A. Sattar, Mr. A. K. Rai, Learned Advocates for the defendants.

AND having stood for consideration to this day, the Court delivered the following 

judgment.

J U D G M E N T

1. This is a suit for damages for defamation and malicious prosecution.

2. The plaintiff’s compendious case, sans unnecessary details, runs as thus.

3. The plaintiff  is  a lady advocate and member of  the Gauhati  High Court  Bar 

Association.  Defendant  no.  2  to  7  are  police  officials  under  defendant  no.1.  The 

defendant no. 8 is the husband of defendant no.9. The defendant no. 8 lodged a FIR on 

20-09-2008 against the plaintiff’s husband. A case was registered as Jalukbari P.S. Case 

No. 354/98 u/s 448/506/427 IPC. On 21-09-1998, defendant no. 3 came to plaintiff’s 

residence in connection with the aforesaid case and asked the plaintiff’s husband to 

accompany him to the police station. At 7:30 PM, the plaintiff and her husband together 

went to the Jalukbari P.S. Defendant no. 2 was not present there but defendant no. 3 to 

7 were there. It is alleged that the defendant no. 3 to 7 beat the plaintiff’s husband and 

put him in lock-up after stripping him off his clothes. Plaintiff alleges that she, too, was 

misbehaved by the defendant no. 3 to 7 who put pressure on her and her husband to 

transfer some land to defendant no. 8 and 9. The defendant no.2 arrived at the P.S. 

and joined hands with his personnel  in ill-treating the plaintiff  and her husband. At 

12:30  AM,  the  defendant  no.  2  to  7  released  the  plaintiff  and  her  husband  after 

allegedly taking a bribe of Rs.5000/-. Plaintiff, after some days, received a summons 

asking her appear as an accused before the Criminal Court in connection with G. R.  

Case No.  4403/1998 u/s  353 IPC.  On enquiry,  plaintiff  learnt  that  defendant no.  3 

lodged the FIR against her on 21-09-1998, which was registered as Jalukbari P.S. Case 

No. 358/98 u/s 448/353 IPC. Defendant no. 2 registered the said case and defendant 

no. 7 investigated it. After trial, the learned Court of the Judicial Magistrate 2 nd Class, 

Kamrup acquitted the plaintiff vide judgment and order dated 30-10-2000. It is alleged 

that the defendant no. 2 willfully lodged the FIR with false and baseless allegations for 

which the plaintiff  has suffered irreparable loss and injuries as well  as physical and 

mental pain which lowered her estimation. Plaintiff alleged that the criminal prosecution 

was  malicious  for  which  the  plaintiff  claims  general  and  special  damages  from the 
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defendants to the tune of `Five Crores. Hence, this case.

4. The defendant no. 1 filed written-statement, inter-alia, stating that the suit – is 

not maintainable in its present form and manner, has no cause of action, barred by law 

of  limitation.  Defendant  denied  the plaintiff’s  allegations.  Defendant  contended that 

defendant no. 3 was the investigating officer who investigated the case on the basis of 

a FIR lodged by one Prasanna Kumar Mozumdar at Jalukbari P.S. It is contended that 

when the plaintiff and her husband visited the Jalukbari P.S., they misbehaved with the 

police personnel. It is contended that the defendant no. 2 registered a case against the 

plaintiff on the basis of report of defendant no. 3, which was registered as Jalukbari P.S.  

case no. 358/98 under Section 448/353 IPC. The plaintiff was charge-sheeted and she 

faced  trial.  It  is  contended  that  the  defendants  were  only  discharging  their  official 

duties. Defendant denied that the plaintiff suffered humiliation or lost her reputation for 

facing criminal trial. Defendant prayed for dismissal of the suit with costs.

5. Defendant no. 2 to 7, too, filed written-statement contending that the suit is bad 

for mis-joinder of Siba Prasad Bhuyan, Pradipta Baruah and Anjali Baruah as well as bad 

for non-joinder of Prasanna Kumar Baruah. Defendants contended that the suit is not 

maintainable  as  the  plaintiff  did  not  comply  with  provisions  of  Section  80  CPC. 

Defendants contended that they are police personnel  and performed their  duties as 

assigned to the best of their ability. Defendants denied all the allegations leveled by the 

plaintiff. It is contended that as the plaintiff exceeded her limits inside the police station, 

defendant no. 3 was compelled to lodge a FIR against her on 21-09-1998. Defendants 

contended that  the plaintiff  did not  suffered humiliation  for  facing trial.  Defendants 

prayed for dismissal of the suit with costs.

6. Defendant  no.  8,  9  filed  written-statement  contending  that  the  suit  is  not 

maintainable, the suit has no cause of action, suit is time-barred. Defendants contended 

that they are not connected, in any manner, in this suit and their names are entitled to  

struck off. Defendants prayed for dismissal of the suit.

7. After perusing the pleadings and hearing both sides, the then learned Civil Judge 

(Senior Division) No. 1, Kamrup framed the following issues on 05-08-2002.

ISSUES

1. Whether the suit is maintainable in the present form? 

2. Is there any cause of action for the suit?

3. Is the suit bad for want of service of notice u/s 80 CPC?

4. Whether the defendants instituted a malicious prosecution against  the 
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plaintiff without any just and reasonable cause?

5. Whether the defendant defamed the plaintiff?

6. Whether the plaintiff is entitled to get the relief as prayed for?

8. During the trial,  the case-record of G.R.4403/98 was called for, received and 

tagged with C/R.

9. Plaintiff Ms. Rita Das Mozumdar adduced her evidence-on-affidavit as P.W.1. She 

examined her husband Prasanna Kumar Mozumdar as P.W.2. Defendants adduced the 

evidence-on-affidavit of Anjali Mozumdar Baruah as D.W.1. Defendants also examined 

Ranjit  Kumar Barman as D.W.2. The witnesses were cross-examined by either side. 

Plaintiff tendered certain documents as Exhibits.

10. I have heard elaborate arguments of Ms. R. D. Mozumdar, learned counsel of 

the plaintiff and Mr. A. Sattar and Mr. A. K. Rai, learned counsels of defendants.

11. Learned  counsel  for  the  plaintiff  would  submit  that  the  present  suit  is  for 

damages  on  account  of  malicious  prosecution.  It  is  argued  that  the  malicious 

prosecution includes into its ambit not only criminal prosecution, but false complaint as 

well. Learned counsel would rely on authoritative pronouncements as reported in AIR 

1947 PC 108 Mohamed Amin vs. Jogendra Kumar Bannerjee & Others, AIR 1930 All. 

742 Mohamed Sharif vs. Nasir Ali & Others, AIR 1931 PC 28 Ramanathan Chetty vs.  

Mira Saibo Marikar, (1908) 30 ILR 525 Gaya Prasad vs. Bhagat Singh, AIR 1964 SC 

33 The State of Andhra Pradesh vs. N. Venugopal & Others, AIR 2015 SCW 6323 Dr. 

Ram Lakhan Singh vs. State of U.P., (1988) 1 GLR 44 Harold D. Santos vs. Biswanath  

Goenka & Others, (1987) 1 GLR 372 Jai Prakash Singh vs. Ram Narayan Singh, AIR 

1994 Guwahati 12 Kailash Singh vs. Hiralal Dey, AIR 1955 SC 610 Bhikaji Keshao 

Joshi & Another vs. Brijlal Nandlal Biyani & Others, AIR 1999 SC 1441 Vidhyadhar vs.  

Manikrao & Another,  AIR 2007 Guwahati 103  Manindra Chandra Paul vs. State of  

Tripura & Others,  (1985) 1 GLR 1  Ramnath Das & Others vs. The State of Tripura, 

(1986) 1 GLR 461 Puspalata vs.  Choraria & Another vs. State of Assam, AIR 2012 

SC 2573 Dr. Mehmood Nayyar Azam vs. State of Chattisgarh, (1996) 7 SCALE 643 

Shivsagar Tiwari vs. Union of India & Others, (2014) 5 SCC 417 Om Prakash Chautala  

vs. Kanwar Bhan & Others and AIR 1997 SC 610 D. K. Basu vs. State of West Bengal 

to buttress her arguments. 

12. Per  contra, learned  counsels  for  the  defendants  have  controverted  the 

arguments raised by the learned counsel for the plaintiff and would contend that the 

plaintiff  has  not  led  any  evidence  to  prove  that  the  criminal  case  so  filed  by  the 
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defendants against the plaintiff was without any reasonable and probable cause or that 

the defendants had acted maliciously. It is further contended that the plaintiff has not 

even  proved  the  basic  ingredients  to  succeed  in  an  action  based  upon  malicious 

prosecution. Learned counsel for the defendants would rely on the decisions as reported 

in AIR 1977 SC 148 State of Maharastra vs. Chander Kant, AIR 2006 SC 825 State 

of Maharastra vs. Rashid Babubhai Mulani,  AIR 2007 SC 976  W.B.S.E.B.  vs. Dilip  

Kumar Ray, 1993 Cr.L.J. 3531 Prof. Sumer Chand vs. Union of India, AIR 2000 H.P. 

48 Chanana Steel Tubes Pvt. Ltd. vs. M/S Jaitu Steel Tubes Pvt. Ltd.,  AIR 1996 SC 

112 Abubakar Abdul Inamdar (DEAD) by LRs vs. Harun Abdul Inamdar, (1989) 2 GLR 

180 Sudarshan kar vs. Indra Lal Saha and (2010) 2 GLR 404 Secretary to the Govt.  

of Tripura vs. Babul Majumdar to augment their submissions.

13. My decision on the issues is as under.

DISCUSSION, DECISION AND REASONS THEREOF

ISSUE No. 4

14. This issue is the crux of the matter, hence, taken up foremost for a just decision.

15. Before I proceed further to decide this issue, let me, succinctly, set out what 

malicious prosecution is all about.

16. Malicious  prosecution  is  an abuse of  the process  of  the court  by  wrongfully 

setting the law in motion on a criminal charge. In order to succeed, the plaintiff must  

prove that there was a prosecution without any just and reasonable cause, initiated by 

malice and the case was decided in the plaintiff’s favour. It is necessary to prove that 

damage was incurred by the plaintiff as a result of the prosecution. The burden of proof 

rests on them. They have to prove the existence of malice.

17. In an action of malicious prosecution, the plaintiff must prove that – 

1. he was prosecuted by the defendant,

2. the proceeding complained was terminated in favour of the present 

plaintiff,

3. the prosecution was instituted against without any just or reasonable 

cause,

4. such prosecution was instituted with a malicious intention, that is, not 

with the mere intention of getting the law into effect, but with an 

intention, which was wrongful in fact, and

5. he suffered damage to his reputation or to the safety of person, or to 

security of his property.
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18. Having given my anxious consideration to the rival contentions of the learned 

counsels of the party, the pleadings and the principles of malicious prosecution, let me 

now, reverting to the instant suit, sift the pleadings and evidence in order to arrive at a  

just conclusion.

19. P.W.1 Rita Das Mozumdar adduced her evidence-on-affidavit. She tendered as 

many as 30 documents as Exhibits. She was elaborately cross-examined. What emerges 

out of the evidence of P.W.1 is that she has reiterated the plaint in material particulars.  

However, her categoric cross-examination would reveal that she has admitted that in 

the  judgment  in  G.R.4403/98,  there  is  no  observation  of  the  trial  Court  that  the 

prosecution was malicious. P.W.1 further admitted that she did not lodge an complaint  

before any higher authority against the illegal action done against her and her husband 

by the defendants.

20. Similarly, P.W.2 Prasanna Kumar Mozumdar, husband of plaintiff, corroborated 

his wife’s testimony in material particulars.

21. D.W.1  Anjali  Mozumdar  Baruah,  defendant  no.  9,  adduced  her  evidence-on-

affidavit. She, too, has been cross-examined ornately. For the purposes of this suit, the 

evidence of D.W.1 is of no aid to the plaintiff’s cause.

22. D.W.2  Ranjit  Kumar  Barman,  defendant  no.  3,  adduced  his  evidence-on-

affidavit. He substantiated his written-statement. In his cross-examination, D.W.2 stated 

that  he  has  not  filed  any  appeal  or  revision  against  the  judgment  in  G.R.4403/98 

acquitting the plaintiff.

23. Learned counsel of the plaintiff would further argue that as the defendants not 

did  preferred  an  appeal  against  the  acquittal  judgment  in  G.R.4403/98,  it  can  be 

inferred that the said criminal case was maliciously prosecuted without any probable or  

reasonable  cause.  I  am not  convinced  with  such  submission  of  learned  counsel  of 

plaintiff. It is the prerogative of the complainant/informant to file an appeal against a 

judgment. The other party cannot attribute such non-filing of an appeal to be the only 

cause of malicious prosecution. Mere acquittal or non-filing of an appeal against such 

acquittal does not tantamount to a belief that the complaint/criminal prosecution was 

malicious  or  without  probable  cause.  It  is  limpid  that  the  plaintiff  has  not  able  to 

account  for  the  malice  of  malafide  intention  of  the  defendants  in  respect  of  the 

G.R.4403/98.

24. In  a  suit  for  malicious  prosecution,  the  burden of  proving  that  the  criminal  

proceedings  were  initiated  without  any  reasonable  and  probable  cause  lies  on  the 

plaintiff who seeks damages. But the plaintiff,  in this suit,  has failed to adduce any 
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cogent evidence despite availing ample opportunities. The facts and circumstances do 

not have to be viewed or weighed as would be done by a Court of law, or otherwise in  

all those cases in which the prosecution fails, the complainant or the prosecutor would 

become liable for damages. All the conditions of malicious prosecution must co-exist 

before defendants, in a suit for malicious prosecution, can be burdened with liability. If 

a person could visualise or foresee what is going to happen in future, he would never 

become a victim of circumstances.

25. Regarding a claim for damages for malicious prosecution, what must be borne in 

mind is that there must be willful and conscious wrong doing with an improper and 

oblique  motive.  Having  said  so,  it  cannot  be  held  that  the  defendant  no.  3,  in 

connivance with defendant no. 2 and remaining defendants, had an improper or an 

oblique motive. 

26. The  question  of  falsity  of  the  G.R.4403/98  is  negated  by  the  fact  that  the 

learned Criminal Court found prima facie materials and the Court took cognizance and 

thereafter, found sufficient materials against the accused person (plaintiff) and framed 

charge. These orders had never been challenged by the accused person (plaintiff) at an 

opportune time rather went on to face trial. If there had been no material against the 

accused (plaintiff), she could have been discharged. 

27. As regard to the question of malice; the accused (plaintiff) though could show 

enmity between the parties but enmity is a two-edged sword. If due such enmity, the  

defendants could institute the alleged false case, there is every possibility that due to 

the same enmity, the plaintiff can also try to cause damage and harass the defendants.  

It is borne of evidence of P.W.1 and P.W.2 that the plaintiff’s as well as defendant no. 9 

have filed cases and suits against each other in respect of immoveable property. 

28. Considering the submissions of both the sides and upon perusal of the judgment 

of  G.R.  4403/1998 (Exhibit  6),  I  am of  measured  opinion  that  the  plaintiff  could 

neither show malice nor falsity of allegations on the part of the defendants in instituting 

the Criminal Case against him.

29. It is borne of pleading and evidence of P.W.1 regarding the factum of attempted 

rape by defendant no. 3. But I am constrained to believe the story so set up. Had there  

been such an attempt, the plaintiff, being an advocate of long standing practice, would 

have surely filed a complaint or lodged a FIR against the errant police personnel. P.W.1 

candidly admitted that she has not lodged any complaint in this regard. She did not do 

so, which casts an aspersion on the said plea of attempted rape and as such, the plea  

fails. 
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30. As regards to the aspect whether the plaintiff’s reputation took a beating in view 

of the alleged false case, the plaintiff though pleaded and even deposed as a witness 

that she was defamed in the society and her reputation was lowered in the eyes of the  

general people of the society, but she failed to even establish a single instance as to 

who  looked  down upon  her  and  how she  was  affected.  It  is  not  reflected  in  her 

evidence.  The plaintiff  is  still  continuing  with her  professional  practice  of  advocacy, 

which rather shows that her reputation remains intact in the society as before.

31. In the instant suit, it was for the plaintiff to establish want of reasonable and 

probable cause on the part of the defendant. The ingredients laid down in para no. 16 

hereinabove are not proved against the defendants. There is no evidence to this effect. 

Thus,  the  basic  ingredients  of  malicious  prosecution  have  not  been  set  up  by  the 

plaintiff. The plaintiff had not discharged her onus to substantiate her allegations as she 

has not chose to lead cogent evidence, and, therefore, the onus never shifted to the 

defendants, and, it is impossible to say that the plaintiff has established existence of 

reasonable and probable cause, because there is no plausible evidence whatsoever to 

show this; and, as such, the plaintiff  is not entitled to a decree of  `Five Crores as 

damages.

32. Hence, this issue is decided in the negative and against the plaintiff.

ISSUE   No. 5  

33. The plaintiff has not been able to properly plead and establish through evidence 

as  to  how and  in  what  manner  she  was defamed by the  defendant.  It  cannot  be 

gainsaid that lodging of FIR amounts to defamation or investigating a case against an 

accused  is  defamation  or  laying  down charge-sheet  is  defamation  or  facing  trial  is 

defamation or being acquitted in a criminal trial tantamount to defamation.  There is 

nothing to hold that the action of defendants was actuated with malice. Moreover, in 

view of the decision in Issue No. 4, I am of considered opinion that the plaintiff has not 

been able  to  probabilize  the factum that  the defendant  defamed her.  This  issue is 

decided in the negative.

ISSUES No. 1, 2  ,   3   and   6  

34. As regards to  the point  of  non-compliance  of  provisions  of  Section 80 CPC, 

learned counsel for the defendants would submit that the suit is not maintainable in law 

and is liable to be dismissed.

35. Admittedly, the plaintiff sued the State of Assam and Assam Police personnel as 

defendant no. 1 to 7. Defendants no. 2 to 7 are public officials. The plaint nowhere 
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reveals that the plaintiff had issued the notice u/s 80 CPC before institution of the suit. 

The provisions  of  Section 80 CPC are  explicit  and mandatory  that  no suit  shall  be 

instituted in respect of any act purported to be done until the expiry of two months next  

after notice in writing has been delivered. The only exception is under sub-section (2) 

on which the plaintiff did not rely.

36. P.W.1 deposed that notice u/s 80 CPC was served on defendant no. 1 to 7 on 

10-11-2000.  P.W.1  identified  the  document  showing  the  names  and  addresses  of 

defendant no. 1 to 7 upon whom letters were posted as Exhibit 16. The said document 

is not a substitute of either Section 80 CPC notice or postal receipt(s).  Exhibit 16 

apparently does not show that notice u/s 80 CPC notice was sent to the defendant no. 1 

to 7. P.W.1 admitted this aspect in her cross-examination. In fact, no notice u/s 80 CPC 

was issued or served upon the said defendant no. 1 to 7 before institution of the suit.  

The Section 80 CPC is imperative and must undoubtedly be strictly construed; failure to 

serve a notice complying with the requirements of the statute will entail dismissal of the 

suit (relied on AIR 1965 SC 11 State of A.P. vs. Suryanarayana).

37. Cause of action may be described as “a bundle of essential facts, which it is 

necessary for the plaintiff to prove before he can succeed”. A cause of action is the  

foundation of the suit. It must be antecedent to the institution of the suit and on the 

basis of it, the suit must have been filed. The aforementioned discussion discernibly 

goes on to show that the plaintiff’s suit is feeble bereft of cause of action.  Chagrined 

and frustrated plaintiff  should  not  be permitted to  give  vent  to  her  frustrations  by 

parsimoniously invoking the jurisdiction of the Court. The Court proceedings ought not 

to be permitted to degenerate into a weapon of harassment and persecution.

38. Situated thus, from the discussion in the foregoing issues, it also cannot be held 

that the suit is maintainable in its present form. As a result, the plaintiff is not entitled 

to a decree or relief(s) as prayed for and the suit is liable to be dismissed with costs. 

39. It is ordered accordingly. Issue No. 3 is decided in the affirmative and Issues No. 

1, 2 and 6 are decided in the negative.

40. These four issues are, thus, decided against the plaintiff.

O R D E R

41. The plaintiff's suit is dismissed on contest with costs.

42. Prepare a decree accordingly.

43. Send back forthwith the case-record G.R.4403/1998 to the learned Court of the 

Judicial Magistrate Second Class, Guwahati, Kamrup (M).

M.S.65/01 Page 9 of 11



GIVEN under my hand and seal of this Court on this 07th day of March, 2017 at 

Kamrup (M), Guwahati.

(A. J. BORAH)
 Civil Judge No. 2
 Kamrup (M),
 Guwahati.
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APPENDIX

M. S. 65/2001

Plaintiff’s Exhibits

Exhibit 1 – Summons
Exhibit 2 – FIR
Exhibit 3 – Charge-sheet in G.R.4403/98
Exhibit 4 – Summons and original statements before the police
Exhibit 5 – evidence adduced in G.R.4403/98
Exhibit 6 – Judgment in G.R.4403/98
Exhibit 7 – Will 
Exhibit 8 – Photos of construction
Exhibit 9 – Letter by Dipak Mozumdar and Anjali Barua
Exhibit 10 – Notice
Exhibit 11 – FIR in G.R.4399/98
Exhibit 12 – Charge-sheet in G.R.4399/98
Exhibit 13 – Brochure of AIMA’s 4th National Convention
Exhibit 14 – Letter from Assam Government
Exhibit 15 – Letter from DIC
Exhibit 16 – Letter of Posting
Exhibit 17 – Evidence adduced in G.R.4399/98
Exhibit 18 – Judgment in G.R.4399/98
Exhibit 19 – Notice in Probate Misc. Case No. 564/98
Exhibit 20 – Police Investigation Report in Misc. Case 24/99
Exhibit 21 – Letter to City S.P.
Exhibit 22 – Petition in T.S.58/99
Exhibit 23 – Evidence of defendant no. 9 in T.S.58/99
Exhibits 24 to 28 – Photos of construction
Exhibit 29 – Newspaper
Exhibit 30 – Application in Complaint Case 465/93

Plaintiff Witness

P.W.1 – Rita Das Mozumdar
P.W.2 – Prasanna Kumar Mozumdar

Defendant’s Exhibits

None

Defendant’s Witness

D.W.1 – Anjali Barua Mozumdar
D.W.2 – Ranjit Kumar Barman

Civil Judge No.2
Kamrup (M)
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