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       IN THE COURT OF THE SESSIONS JUDGE : KAMRUP(M)

AT GUWAHATI

   

Present:   Md. M. Ahmed,
                   Sessions Judge,
                   Kamrup(M), Guwahati.

 

 

                                         Criminal Misc. Appeal No. 17 of 2014

  

          The appeal has been filed challenging the  orders dated 30.10.2014 and 

01.12.2014, passed by the learned SDJM, Kamrup at Guwahati, in D.V. Case No. 

46 of 2013

 

    Sri Partha Sarothi Bora

                                                                                        ............  Appellant

- Vs – 

     Smti. Purabi Bordoloi

                                                                                  .............   Respondent

 Date of Argument     : 21.02.2017

Date of Judgment     : 07.03.2017

 Advocates who appeared in this case are:

Mr. P. Sonowal : Learned  Advocate for the appellant.

Mr. S. Deka : Learned Advocate for the Respondent
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    J  U  D  G  M  E  N  T

1. This appeal under Section 29 of Protection of Women Domestic Violence 

Act, 2005, is preferred by appellant Prathasarothi Bora challenging the orders 

dated 30.10.2014 and 01.12.2014, passed by the learned SDJM, Kamrup, in D.V. 

Case No. 46/2013. 

2. In this appeal, the respondent is Purabi Bordoloi. The case record has 

reveals that in the impugned order dated 30.10.2014, the learned trial Magistrate 

has observed that the respondent i.e. appellant Partha Sarothi Bora deposited Rs. 

5,000/- cheque ; it was directed to be given to the aggrieved party after due 

acknowledgment in the order sheet. On that day, the learned trial court disposed 

of petition No. 2947/07 filed by the aggrieved refusing to accept cheque Nos. 

565620 and 423846 on the ground that a 'minus'  (-)  was written before the 

amount figure. The learned trial court finding the same that  the said cheque 

validity is already over hence those cheques having become useless  , directed 

the respondent/ appellant to issue new cheque. Proceeding further the learned 

trial  court  hearing  both  sides  on  the  points  of  interim  maintenance  as  per 

direction of the learned court of the Addl. Sessions Judge, No. 3, Kamrup(M), 

Guwahati,  in Criminal Appeal No. 78/2014, dated 18.03.2014 has observed that 

the aggrieved has claimed in her application on affidavit that she was subjected 

to domestic violence by the respondent and her husband the appellant who is a 

reputed interior designer and has a monthly income of Rs. 60,000/- to 70,000/- 

and prayed for maintenance @ Rs. 10,000/-per month which fact is denied by the 

respondents in their written statement. It was observed by the learned trial court 

that the law of evidence requires that any fact which is within the knowledge of a 

person it is he who has to prove it and if that be so,  the onus is all the time  

upon the respondents to prove their income and earnings before the court as 

such fact are completely within their knowledge and which they miserably failed 

to do at this stage. In such circumstance ,the learned trial court has relied upon 

the statement on affidavit of the aggrieved as regards the income of her husband 
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needs to the believed into as she being his wife  must have known the income of  

her husband as they admittedly lived together as husband and wife for a long 

period of time. The learned trial Court considering all aspects and the present 

cost-escalating market scenario  directed the respondent No.1 the appellant  to 

pay  to  his  wife  an  amount  of  Rs.  4,000/-  per  month  as  interim  monetary 

maintenance for her survival and subsistence from the date of filing of the instant 

case till its disposal and directed the case to be fixed on 01.12.2014 for payment 

of interim maintenance. 

3. This  order  comes  under  challenge  in  this  appeal.  According  to  the 

appellant,  the  impugned  order  is  bad  in  law  as  well  on  facts.  It  is  further 

contended that the learned trial court committed manifest error of law and there 

is no husband and wife relationship exists between the appellant and respondent 

as  of  now  and  has  further  failed  to  appreciate  the  statement  made  by  the 

respondent before the Principal Judge, Kamrup wherein she has claimed that the 

appellant  was  jobless.  It  is  further  contended that  the  respondent  aggrieved 

party is no more wife  of the husband after decree  of divorce was passed on 

28.04.2014. 

4. I have considered submission and counter submission of both sides. The 

aggrieved party by filing application under Section 12 of Protection of Women 

from Domestic Violence Act, 2010 has prayed for protection order under Section 

18 of  the Protection of Women from Domestic  Violence Act,  2005 as well  as 

monetary relief ; there is some dispute as regards the  actual income of the 

appellant. However, fact remains that matter can be addressed by the learned 

trial court at trial stage. The learned trial court has simply directed the appellant 

to pay Rs. 4,000/- per month as interim monetary maintenance for her survival 

and subsistence from the date of filing of the instant case till its disposal. This 

order cannot be termed as illegal or beyond jurisdiction. The learned trial court is 

right  to  provide  interim  monetary  relief  for  aggrieved  so  that  she   is  not 

inconvenienced  or  face  any  hardship  during  the  entire  period  of  trial.  The 

impugned order  suffers  from no illegality  and irregularity  and it  warrants  no 
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interference  from this court. Having found devoid of merit, this appeal stands 

dismissed.

5. Return the LCR along with a copy of this judgment to the learned court 

below.

6. Signed, sealed and delivered in the open court on this 7th  day of   March, 

2017 at Guwahati. 

  

                                                                                                  (M. Ahmed)
                                                                                              Sessions Judge, 
                                                                                      Kamrup(M), Guwahati 
 
Dictated & corrected by me. 

 

  

           (M. Ahmed)
        Sessions Judge, 
      Kamrup(M), Guwahati


